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| Hiſtorical Account 


8 1 for the next ere 


gem ſed etiam Hominem eſſe memini, multa per igno- 


AN 


oF THE: 
| Antient Rights and P, awer 
"OE. 
Pp ARLIAMENT| 
OE, 


SCOTLAND: 


FW 
Humbly offer'd to he Conſ deni of 
the Eſtates, when the come to ſettle 


| | To which is prefixed, . 
A ſhore Introduction upon Goreta wen, | | 
in General. f 


— 


Non cenſes igitur rerum omnium Ardierium penes 
Regem eſſe debere? Minime; nam eum non ſolum Re- 


rantiam errantem, multa ſponte peccantem, multa prope 
invitum, quippe Animal ad omnem ſavoris & odii auram 
facile mutabile. Buch. de Jure Regni apud Scotos. 
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TO THE 
- Right Honourable the 


Eſtates of $ c0 Hand 
11 Parliament Aﬀſerbled, 


IH E Sabi yo Defign 

of the following Tale 
ſeems naturally to entitle 
it to 0 Protection of your Auguſt 
Aſſembly. It is very well — 
what Endeavours have been us d 


5 for above 100 Vears paſt, to leſſen 


the Authority of the Eſtates of 
A 2 Scotland, 


Te Dedications 


Scotland, Courts, Benches, pul- 


pits, and even ſome of thoſe who 
our Parliaments, - have 


been engag d. in the Conſpiracy. 
There is not one Reign ſince the 


Union of the Crowns, but what 


affords Inſtances of this: Attempt 


by ſome OO Nor is i 
like to be otherwiſe, till 900 be 


pleas'd to reaſſume ſo much of your 


 antine Power, a5 may hd ir 


Capital for any Man or Party to 
offer it. The laſt Age, or 17th 


Century, was by ſome call'd the Age 
of Kings, the meaning of which 
was, in plain Scots, an Age of Ty- 


tants ; France,” Denmark, "Sweden, 


Bihomna, Hungury „ Naples, and o- 
Inſtances. 


ther Nations a peak 
of ir. The Power of the Eſtates 
e Countries was wholly ſup- 
preſs d by their Prindes; and had it 

py Re- 


not NY for the late Ha 
volution, A "this Antient 


6 \ bt a 4 F. 


muſt 


on 


muſt in all probability TI ni 
the ſame Fate. We were very near 


we muſt always look upon our 
| {tives to be arg the brink of it, 


them to dliſpen 


Right. in 1689. broke many of 


* 1 rn ba dd & LAM bidet 


7 re 
. * * 


The. Dedication. 


it when King James VII. cook upon 
him by deſpotical Proclãmations to 
caſſe and annul our Statutes; and 


of our Princes take F 
ſe wich our Laws, 
But bleſſed be God, our Claim of 


when any 


the ſtrongeſt Links of that heavy 
Chain which Arbitrary | Princes 


and fawning Courtiers had put a- 
bout our Necks. 


It is in Your 
wer, my: Lords (for with this 
Title You: are all dignity'd in our 


old Statute Books) fully to reſtore 


us to our antient Liberty when you 


come to the next Act of Settlement; 
and what that Liberty was will 


plainly appeat in the following 
Tteatiſe. My Vouchers are the 


Fu Acts of Your own IlluRri- 
7 8 


* 


\ 


ſhould ap 


7 , | 
Var againſt” us, as we have 
ferd from ſome of our own Prin- 
ces, who by the Union of the 


the latter carried on the Deſign un- 


| 9 


dus Court; and npt only thoſe 


which our late Princes thought fit 
ear to the view of the 
Publick, but thoſe upon which 
they had paſs d an luder Expurgato- 
rius. It has been the Miisfortune of 
our Country to have our Records 
twice deftroy'd 2 an Engliſh Uſur- 


pation, with a deſign. ro deprive 
us of all the Glorious Monu- 
ments of our antient Liberty, 


that we might the more eaſily be 


ſubjected as a Province to their 
Kingdom. But we did not ſuffer 


fo much chat way by Edward I. 
and Oliver Cromwel, tho in open 
{ut- 


Crowns became Engliſh Sovereigus. 
Whatthetwoformer attempted was 
by fair Hoſtility, and done by the 
Hand of an avowed Enemy; but 


| 
{ 


Te Dedication. 


vu 


der the Title of Fathers of their 


Country, and made ſome of thoſe 


who were Members ol the Eſtates 
of Scotland the unnatural Deſtroy- 


ers of theit own Liberty, as is evi- 


The Reafon of this, my Lords, 
was plain. By the Records of Par- 


liament it appeared, that Vour 
Lordſhips, before the Union of 

the Crowns, had a commanding 
Fhare in all che Rights of Ge 
reignty. It was — Vou, under 
God, chat our Kings did reign and 
never did our Princes decree Ju- 
ſtice, either without or againſt 

Vour Authority, It is an uncon- 
trovertible Maxim in  Politicks, 

that Dominion ought to follow the Pro- 
perty; and the Eſtates of Scotland, 
which were all included under the 
general Name of Lords of Man- 
nors or Freeholders, being the 
A 4 Here- 


3 22 by the Acts of K. Charles Il's firſt 
Parliament. 


viii 
. g 


"I ww Deltanbb. 
He editary Proprie etors f che 


| Country, before ever we had any 


5 Adder and Champions of Ar- 
bitrary Power; and that you may 


thing Me 4 King, it followed by 


necellary ee that Yott 

| Anceſtors were our'Heredfrary 80. 
 vereigns and* Leviſlitors;- and that 
our Kings had their Power and 
Authorit from them as af Office 


of. Tr "Sit ndt of. P 


roperty. 
e cobtratz Doctrine has been 
; inthe" or ſore” Reig 
order" to make our Eſtates of Par- 
lament” mere Vaſfals tb Sur Prin- 
ces; but wick bow little Trurh Will 
N pear by the following Treatiſe”: 


us, in 


Tole End of it is to fer Your 
agkent Power and Authority, my 
Lords, in à true light, againſt the 


reaſſume all Ur part of it, as in 


Your Great Wifdom ſhall be found | 


neceſſary for preſerving” the Ho- 


nour and ny” of our Dear 
* MER 2 4 | | 3 Coun- 


_ 
— 


n * the abtact of our 
Laus here exhibited; it will appear 
that our Anceſtors were men of 
Counſel as well as Courage, that 


Thought could never have entred 


FF their "Souls 28 to ſurrender their 


Right of Governing tbemſelves to 
another Nation, Aber by an im- 
prudent Union of the Growns,..or 
by ſuch an Union of the Kingdoms, 
ad would ſubjecẽt our Bodies and 
Souls to the Votes of a; Foreign 
Majority. 2 hard if Sons men 
be ſo much degenerate, that they 
neither know how to im prove their 
Eſtates or fave their Souls without 
4 foreign Direction. An invio- 
Hluable Friendſhip and good Corre- 

ſpondente — gland is abſo- 

lutely neceſſary ; but if this can- 

not be attain d by an Union of Aſ- 
ſociation without extending it any 


further, 


A » 


they underſtood Government as 
welbas Arms ; and that ſo mean a 


f 

6 — Tie Dedication 
further, its our on fault. The 

| Sentence of our Laws againſt 

them that offer to. diminiſh the 

Power and Authority of our Eſtates 

of Patliament, is well enough 


known: If the Force of thoſe 5 


Laws be enervated, or in any wile 
remitted or diſpensd with, it's 
eaſy to foreſee the Conſequence. 
England is a Wiſe, Gallant and 


Brave Nation; they love Liberty 


themſelves, and therefore will al- 


ways have a due regard to the 
ſame Spirit among others; but 
muſt needs deſpiſe a Peop 
would — part — their 
Freedom as abject Slaves, and 
think them neithet fir to be trea- 


Subjects. The — is plain, 
becauſe they would conſtantly en- 


danger the Engliſh Liberty by fal 


1 e in with © as Princes. 
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le who 


ted as good Neig hbours or uſeful 


tion that ſome Men have of 1 i 


ſolutely 
both thoſe Partys are one at bot- 
tom: the Madneſs of that Party,and | 


upon our Conſtitution in Church 
and praying openly and avowedly 


for the King and Royal Family, &c. 
may perhaps prevail upon the 


* : | 


Dedication 
Id is evident, my Lords, thanche 


8 
riſes from the Humours of an 2 


bitrary Faction, from the expe 


ces and Penſions, and from the A- 
bettors of different Titles to our 
Succeſſion. It is not unknown to 


ou Lordſhips, that theres a Par- 


y who locke upon her Majeſty on- 
15 as Guardian to her ſuppos d Bro- 
ther _ there's another Who ab- 
deny her Title; and that 


the manifeſt Inſults. they commit 


and State, by invading Churches, 


Weakneſs of another, to throw 


themſelves into the Arms of the 


„ Houſe of Hanover without Limi- 


tations 3 ; | 


Danger of our Country a. | 


ik 


Tteatiſe will 


Ihe Dedication; 


4itives; Which rank noceſſarilyſen- 


tall all thoſe Grievances upon us, 
chat have taken their Riſe from 
that itmperſect Union of tlie 
"Crowns; Which hach prov dim 
-politick 300 ruinous to our Coun- 
. May God direct your Lord- 
a0 to proper Means for obviat- 
Ing choſe Dangets: The following 
ew what our”/Ati- 
ceffots would have done in the like 
Cuaſt. In thoſe Days it muſt cer- 
taigly have been Capital for any 


„ - . try 


Man or Party to ſet up a Ti- 


tle to the Croven, which a Eſtates 
had diſq on d, to have: deny 'd 
or Giſtinguiſh J. upon the Authori- 


ty of thoſe whom the Eftates had 


inveſted; ot to aſſert a ſuture Title 
in an) Peflon or Family which the 


5 Eſtates had not declat d. We are 


Already: provided with very good 


Laws againſt" a Popilh Succeſſor: 


1 321 excellear Meaſures taken b 
the 


The Dedication. =w=j- 
the Parliament of England, have ſe- 
cur d thar Nation againſt the Pre- 
tenſions of any ſuch Perſon, any, 
otherwiſe than by a ſucceſsful In · 
vaſion and Rebellion, of which, 
bleſſed. be God, theres little fer 
in that Kingdom. We may depend 5 
upon the Aſſiſtance of our Neigh- 
bouts the Engliſh and Dutch againſt 
any Patty who ſet up in our Coun- 
wry for the pretended K. James VIII 
tho if our own People be at Li- | 
berty, there will be no need of Fo- 
reign Auxiliaries, except the Pre- 
tender come in with a Foreign Pow- 
er, Which England and Holland ate 
able, and concern d in Intereſt. to 
prevent. The Caſe being thus, 
there is no reaſon for a precipitant 
Settlement of our Succeſſian wich- 3 
ont Limitations: And fince theſe 5 
are neceſſary, it is humbly concei vd 
that the antient Privileges of our 
Parliament and People, briefly diſ- 


cours'd 


 -_ . The Dedication. 
_____ epurd of in the following Treatiſe, 
[  _  are'as proper ta be taken into conſi- 
= deration tor Limitations, as any o- 
ther. Theſe were the Maxims of 
Government by which our Ance- 
ſors preſerv'd their Liberty, and left 
their Poſterity free. Our Parliaments 
by keeping ſo much of the Power 
of the Sword, of the Power of the 
Purſe, and of the Power of diſpo- 
ſing all public Places of Truft in 
their own Hands, made the Reins 
of out Government ſteddy, and not 
changeable with the Tempers of 
Courts, or Humors of Favorites. 
85 Whether this be not more neceſſary 
5 no, ſince our Princes are remov'd 
to another Country, than it was 
whilſt they qdwelt among our 
ſel ves, is humbly ſubmitted royour \| 


CY 


_ Conſideration. 
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impoſed upon us; nor have they 


1 1 —_— 


* . * 
8 . 
4 1 


1 * Preface. 


1 HE Subject the followi 
| T 1B Sd: 1 much 2 
of, tho but little under ſt od 
and unfairly handled by many of thoſe, 
who have meddled with Controver ſues of 
State, and ſuch Parts of our Hiſtory 
as related to them. By ſuch Men as 
theſe bas our Nation — defamed both) 
at home and abroad, by them has our true 
Conſtitution been denied, and a falſe one 
made 
any ſeruple to ktraduce our Eſtates 
Parliament, and to ſtigmatize our whole 
Nation with 4 Brand of Sedition and 
Rebellion, Moſt of the Engliſh Au- 
thors, who have meddled with our A. 
fairs i in a Hiſtorical Way, except a ve- 
9 1 "oe followed the ſame Strain ; 


and 


* * * * 8 


( 


ned, in tine ro came. 
the, Menpry 


N The Preface: 
and we have always ſmce the Union of. 


the (Crowns, - bad an Arbi 
home; who have rer rendy to-join 


with Foreign En in running down 
our 2 91. faſtening thoſe 
unjuſt Calunmies upon the whole Nation, 
whilſt they pretended to ſerve the Court, 
or the Intereſts of their\, ou. Fuclion. We 
might giye many Inſtances af. this, but 
Bp,Guthry's Memdirt, i late as well = 
$ L Pregnant one, and ſeems to have 
n 


Publiſhed on purpoſe th tountenance 
thoſe unjuſt Reflections, which are caſt 
pon. 


gur Country. and greateſt — 
by the. late Harl ef Qatendon. 

nu Matives far entring bn the 
following Wark) were as fall: A 
Deſire. toobviate as much as po ſible ſuch 
Myſeepre/entations as 6 abo he · ment io. 
2. To vindicate 
of our noble Anceſtors,  whd 
Baded thro, Seas. of, Blaad, and glori- 


; > oufly.ventared their Les and Eſtates i 1 


Defence of "their . e a 


tk 


1 


EE 


low dur Antient and Modem 48s of 
Farliament as m Fuide and to join | 
2 8 1 «Hiſtorians as I. 
bad by me; I chiefly made uſe. of the: 
75 printed Ruitibn of our Afts,,. called 
wo te Black Acts, becauſe printed me © 
Black Later, which wy collefied * 
publiſhed by ithority, of 0: Mary 
appear s by: ber. Commiſſion 2 7 5 I 

| that Baton, iet it is very: 


that ug fed, nor to ſay ſuppreſſed, 


mother | Bdition was publiſhed; then by 
Sir John'Skeen, and republiſhed "4 
with Additions * $i Thomas Mur- 
ray, in the time of K. Charles II. 
wherein. there was care talen te have 
out maſt | of | thoſe. As, which were 
„ y 


in 
* 


4 liament⸗ 


1 fon ik "x 


— 
mn the Reg f Ks James VI. anda- 


den our Pars 


_ hiker 3 


lianentr mu the Juba! Majeſtata. . 
tis men en firſt men ab. 12; | 
beulmoſt forgot; andiſearpaly . kel 

This, together with the Severity of the 
* En all attempts For 
_ kay] ae Liberty, * and the Docs 

l Toba red 
chit Nase en and. Rab 


Abs, 
„ae Mia the lune f our au. 3 
tien nale i ra bn 5 


: — ae 150 N Charles: | 
In 641: and the publieß P 72 
— 4 


long r o LEM Bon 
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3 Naa a c bound up wit 
5 2 ud tabag ſuch Helps adi 

Craig BK rede. 
: £5 | rig! * - Bliſs 


8 e | 


2 DW 857 1 5 Ne Wag car | "= 
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ee tot nee of the Ng 


85 9 [ale ind an Very 


© 5 e 
77 Un; — 2 4 very Leanied = 
Gentleman 0 r 080m Country, 4 great 
Fan 1 70 and 170 "in 4 Po- 
Tite Pen, hat Well expr , *That 47x 
** if. 00 Mai, in Com ſatts the \.. "Sage 
| A ee 325 2 ek. 2 endeavouy _ 
„ 7 $85 in any thing relating >. | 
150 72 51 he will certain! incur 
4 fh Mleafure, and perhaps be pur= = 
Y « ſued 10 Raz re of thoſe, 94 
+9) md * account in the Oppreſ- 
R 3 


mw 41 5 
which 1 wi ſh may 
Have quoted my latins for 5 — ſay, 


| Hes, that I thwart 4 fir 


The nabe = 
e fron of the: World, but will bardly 


. Accel in his Endeavour, to undectixe 


dc the Malkitude. 6 as a 


| = Let the conſequence be het} it will 17 
5 an eh in 3 own Mind.; it's the Liberty 


of myC Thave in View, 1 
of my A gt 1 55 


, 1 ry Countrymen phat their Aude 

5 5 5 aud what they deſigne ed their 

Poſterity ſhould, be. 1 know that Trun 

Wh to Men of 2 reat Names and Ti- 
"arty who 

Fave been in ; poſſeſſion for ſome Rei 

to impoſe the A for Doc tines as 1 


a Goſpel upon the Nation; but if they 
vill advanceFalſhoods in matters of Fact, 
 *" they cannot oblige any Man to be fi lene 

that is able to diſcover it. "The great 
Jug and Lawgiver of the World pro- 
nounced a Curſe upon thoſe who remo- 


*ved antient Landmarks, andi be 
. * an r Sentence upon them 


* who 


| WW: VT 
who would by that means invade 4 pri- 
vate Man's Property, What muſt be the 
Fate of fuch, as not only remove, but © 
likewiſe deſtroy the Baundaries of a Na- 
tion Liberty? It's ber Majeſty's Glory 
that ſhe comes tothe Throne upon Fe, 
dation, directiy oppoſite to Men of ſuch 
Principles, d he Dity of all ron 
EA 
| e their Country 
from the I on ect of their 
pernicions Counſels, I ſhall ſay no more 
by wayof Preface, but becauſe the Par- 
ty bave Recourſe to Divinity, when they 
by Law and Fliſtory, 1 bow 


are baffled 
e the e n 
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thay; 
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oa, 


Models are theſe, which lodg an abſo- 


lute and uncontrolable Power in One, 


Few or Many : I mean ſuch a Power as 


makes hole” intruſted with the Govern- 
ment no ways accountable to the People 
intruſt them, how inconſiſtent fo. 


ever their ein u may be with | 


the Publick Welfare. 


7 But of all a Models that ever were 


* — 


thought 


Hi Tivodiiftim = 
_ thought on; that of ſubjecting Mankind 
to the abſolute Will of a ale Perſon, 
bye Hereditscy Lineal Deſcent,” which 
way ſoever the firſt of the Line came by 
the Title, offers the greateſt Iadignity to 
Humas Nature, and puts Mad in a worſe 

Condititn thanthe Savage Brutes. Thoſe 
reatures by natural Inſtinct repel Force 
By Force, and ate under no Subjection 

but the original Law of their Being; 
whereas the Model we ſpeak of puts 
Millions'of Men under a (laviſh heredi- 
ary Subjecion to the Will of à ſiagle 
Perſon, who has no Right to that Supe- 
rtority over them by Nature, nor per- 
Fs any tranſcendent Virtues that could 
_ entitle him to it by Chojee; if the Au- 
khors of this Syſter would allow us the 
Hberty'of: an Hlectios. 
The firſt King he” hodr of was 

Ide one of their ſort; and to the Re- 

£ all thoſe who: maintain ſuch 
Friaciples, it happened to be "Nimrod 
the 670 Gtandſhn of curſed Cham, ' who 
ulurpꝰd fuch an Authority over x part of 
Mankind, tho he had five Elder Bro- 
thers, his Father, Grandfather and Great 
Grandfather alive at the time: Evidence 


ſuſficient that he had — regard to Fri- 


only Title to 
eee a roog Fr Preſi * 
mY”; 


| OTIS BY aa EINE 42 ths 


— that that Notion bad not then got foot+. 

ing in the World, otherwiſe his Proge-. 

nitors and elder Brothers would certainly 

have made War upon him for invading 

on their Prope tt. aff e e | $9 
The first King mention'd with tho 
approbat ion of the Divine Legiſlator was 


one of another Character; he comes to 
the Crown by the Peoples Conſent with 
ſpeak the infinite, Goodneſs of Gad to- 
Wards Men: He would have them to be 
 govern'daccording to the Dignity of the 
Rational Nature, and not to be treated 
as Brutes; therefore he ſtrictly forbids 
their King to multiply Horſes, and much 
more to vera and oppreſs them by nu- 
merous Guards and Standing Armies. 
He will not allow him to maltiph Wives 
to bimſelſ, and much leſs to proſtitute the 
Wives and Daughters of his Subjects: 
The Reaſon aſſigu d is obſervable, leſt 
they ſhould tine away his Heart, i. e. 
bis dubjects, as happen d to Salomon, and 
t tcj ſome of gur Princes that might eaſily 
bo nam d. He is not allowed to multiply 
Ae , 
BY. | CIITA I" * oy 
| f © 8 
= Wil 
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His Heart muſt not be lifted p dos his 

Brethren; and much leſs he treat 

J them as abject Vaſſals. He muſt govern 
them by Law, and for that end muſt 


conſtantly read the Statutes, ſo that his 
Adminiſtration muſt have nothing in it 
that looks like abſolute Power and uncon- 
trolable Authority, or a Demand of Obe- 
dience without Reſerve. This Law was 
not propos'd to him as a mere Scarecrow 
without a- Sanction, but has a dreadful 
Fenalty annex d, which implies no leſs 
than the loſs of his Life, and the For- 
feiture of his Crown for himſelf and his 
Poſterity. This was accordingly ful- 
fd in the Perſon and Offspring of Saul, 
who broke in upon their Conſtitution, 
as Samuel foretold them he would . 
Thus God cut off that Tyrant by the 
Handof his Enemies in Battel, and made 
uſe of the People to dethrone his Poſte- 
rity. His next Succeſſor Devid, tho he 
was appointed by Gods himſelf to ſit on 
the Throne, was ſo far from urging that 
Divine Right of Succeſſion to deprive 
tbe People of their juſt Suffrage, that he 
did not meddle with the Adminiſtration 
till made King by the Tribes, and entred 
4 into a League or confirm? the original 
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ese ebe : we have reaſon to 
man, chat by this League 2. 
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them) hen he bioke in upon the vrigi- 
nal Goatiburida;" by mu iplh ing Slow 
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much 


dom and Virtue, that they 


1 Moine lan. 


other eiviliz'd Nations did form tothem⸗ 
ſelves the ſame Idea of Goyernment by the 
Light of Reaſon, a Beam which comes 
from the ſame Father of Light, tho no- 
thing ſo clear as that of a It 
were euſy to prove this by multitudes of 


Inſtances, but it does not ſute with my 


defign'd Expedition and Brevity ; there- 
fore I come now to the antient and true 

Conſtitution of the Government of Scot- 
land, by which it will appear that our 
Anceſtors have been Men of great Wil- 


modelFdtheir 
Government accotding to Scripture and 


Reaſon; and that the andi of our 


Kivugdom for above ao Years, is as 


ſummate Wiſdom of our Eſtates when 

met in Parliament, as to their Va- 
lour and Intrepi iry when they appear'd 
in the Field; for b wry Perſons who 
compos d our Parliaments, to wit, the 
greater and leſſer Cree our Freehol- 
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en pag. 3 % 16. 
. 7 The R Scots had no Negative - 


Pa atk but the Eſtates bad a © 
commanding | Power in all Matters. relating | 
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I, States Command the King in Matters 
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do nothing in Matters of Weight without 
their Advice, 24, 25, Lord. 77 the Ar- 
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en the King, 27. 29. Porliamenti a 
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naue and commiſſion Ambaſſa- = 
> about the Marriage of our "Princes, 
| Trade, War,  &c. 80, Ge. (J.) The 
Power Parliament in Matters of Coi- 
wage, 84, Kc. - (5.) In granting and limi- 
ting e arid puniſhing Rebels, 88, &. 
(6) Ii appointing Judges and Courts of — 
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4 7 Hiſtorical 4 Account 0 at of th the 
Antient Rights aud 

of the P wala 42. Scot: 
land, & 


T will be ih to any Man; 


who peruſes our Acts of Parliament 
and Hiſtories, that the Declaration 
of the Eſtates, or Claim of Right; 
agreed on in April 1689. and afterwards 
tender d to King William and Queen 
Mary, tho Noble in it ſelf, the then Po- 
ſture of Affairs being conlider'd, came - 
very much ſhort of recovering our An- 
tient Liberty and Coaſtirucion. 
It was as evident by the whole Courſe 
of that Reign, tho one of the beſt we 
ever had, that Scotland ſuffer d extreme - 
ly, both in its Freedom, Wealth, and 
Reputation, becauſe we were not be- 
fore-hand reſtor'd to the full poſſeſſion of 
our antient Liberties. 

And it is very well known how much 
we have been blam ' d ſince by our ſelves, 
and by others, for not —_ made bet- 

ter 


(2 'Y 

ter Terms with Hg Prince; and our 
' Neighbours, before we entail'd our 
Crown in the ſame manner as * did 
theirs. | 

We bave,now another rtunity 
put into our hands, of Os what 
was then omitted ; Our Experience fince 
that zimne is enough to conyigce; us that 
it is neceſfary: And our improvement 
of this will beſpeak us a Wiſe Nation, 
or the contrary, in the Eyes of Europe, 
and all ſucceeding Poſterity ; for accord- 
ing to our Behaviour at this junctute, we 
ſhall either lay the Foundation of future 
Liberty, or N our ſelves (0g per | 
petual and unpitied 8. avery. 

It is natural for Men ta have a Vene- 
ration for their Anceſtors; and it is Gur. 
happiniis to have had ſuch, as the Ro- 
mans in the height of their Glory = 
Freedom, would haveaccounted it their 
Honour to be deſcended from. For this 
Reaſon, it is thought, proper to give a 
brief account of our Antient Conſtitu- 

tion, from our Statutes and Hiſtories : 

This may be of uſe to direct us in the 
future Settlement of our Succeſſion, and 
will be attended with a double Advan- 
tage; Firſt, it will ſecure us from the 
Imputation of making. new: Demands ; 
ns next it . to ſatisfy » | 
that 


(3) 3 
that they abate nothing of their juſt "OY 


- rogative, when they receive our Sowa 
with ſuch Limitations. 


I tis therefore humbly propos pog'd, .. | 

That the Parliament of Scotland 
ſhould take into conſideration their An- 
tient Privileges, in order to reaſſume 
ſuch of them as they think fit, when 
they come to make a new Settlegent of 
their Crown: which Privileges appear 
0 have been as follows. 


1. The "HE of the Seater to il the 
_ | Sovereign if he invade the Conſtitu- 


If the King or Queen broke in up- 
on our Conſtitution, or vialated the 
Liberties of their Subjects, ſo as to 
endanger the Subverſion of our Go- 
verument, it was no Treaſon in the 
three Eſtates, or thoſe commiſſion d by 
them, after all the other Methods of Pe- 
titions, Remonſtrances, &c. prov'd un- 
ſucceſsful, to take Arms againſt their 
Princes, or thoſe that were commiſhon'd 
under them, for aſſecting and recovering 
the Lienz of the Nation. 
This no doubt will ſeem extravagant 


10 o thoſe who have never read our An- 
| | al 5 tient 9 
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(4) 
tient Statutes, and to ſuch as are poſ- 
: ſefs'd with a falſe Notion by ſome of our 
Prerogative Authors, That our Kings 
were always Abſolute, and accountable 
to none but God Almighty. But the 
following Acts of Parliament may ſhew 
them obs little thoſe Mens nt is 
to be 8 3 


ral. 6th Jun 2d, held at | Edinb. Yay, 
19.1449. Cap. 24. intituled, Sun 
dry Points of Treaſon, in the Acts 
printed by Sir Tho. Murray; but in 
$34.5 uy Black Acts printed by Rob. Lek- 
pPiripict, it is 'Cap. 25. and intitu- 
fed. That na Man do Treſopn' to the 
N s Majas, and is as follows. 


7 we Jeans * is Statute and ordainit;that 
40 4 it any Man, as God forbid, com- 
mitt or do Treſoun againis the Kingis 
E. Perſoun, or his Majeſtie, or ryſis in 
« feir of Weir agains him, or layis hands 
_ ©. upone his Perſoun violently, what Age 
the King be of, zoung or auld, or reſ- 
< ſetis ony, that hes commirtit Treſoun, 
or that ſuppleis thame in help, Red, or 
« Counfal, or that ſtuffis the Houſis of 
„ thame, that are convict of Treſoun, 
« and haldis thame againis the King; or 
4 chat ſtuffis Houſis of thair u in 
cc ur- 
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. * furthering of the Kidgh Rebellis, or 
e that affailzies Caſtellis or Places, 
«'quhair the Kingis Perſoun fall happin 
to be, without the Content of the thꝛe 
— Efatis, fa be puniſt as Traitouris. 


This Speepddb [ wirhins the Cinſont 
of the three Eſtates] clearly evidences 
that tho they made it Treaſon to make 
War upon the King without their Con- 
ſent, yet they would not have a War 
made by their Conſent, to infer that Guile 
or ot Aging But this will appear 
yet more plain by the followin 15 Act, in 
the Caſe of K. James the Third, Son to 
this K. James the Second, about 39 Years 
after the making this AB.” '* 


Fir 1 James 455, held at Edjok. O&ob. 
1488. Ca ry ' intituled, The 


e of the Debare f the Field | 
wy f Sfreviling. 


h — 6 pi Inthis preſeht Parlainenr our 
« Soverane Lord beand preſent, togidder 
„with his 'Thre Eſtatis of the Realm, 
c was proponit the Debait and Cauſe of 
“e the Frets of Striviling, in the quhilk 


“ umquhile James King of Scotland, 
quhome God aſſolzie, Father to our 

ir Soyerane Lord, happinit to be flane, 
6 B 3 5 and 


* 1 
Land the Cauſe: and Occaſion thereof 
a „ Commogir oppinnit and arguit amaog 
* the Lords of ths; Thre-Eftatis, Tabs 
«Lord Glemmen, preſentit, and chew. 
0. certane Articlis ſubſcrivit with the 
e ſaid umquhile K. James Hand, the» 
A —— of. the quhilkis followes, Ge. 
" * thequ bilkis beand, read and Schayin, 
abe the ſaidis Artichs was divers 
tymes grantit to, and broken be per- 
« perlt Counſal 4 divers Perſounis be- 
08 with him 12 the ty me \ Quhilkis, 
e affiſtic to him 59 the in- 
« 1 ging of I ©. me to. the, 
* 1 


. „ 5 2 
* Lord 4 
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* a —— 
4 moun Profit thereof (for the quhilk 

*« the Erle of Hurt h, the Erle of — 
0 the Erle Merchal, The Lord , 
and uthers diverſe Barfonis, and uthers 
<* the. Kingis .trew Liegis left him, and 
* his diſſaitful and pervers'd Counſal, 
* and adherirto qur Soverane Lord that 
* now is, and his trew Opinioun for the 
% commoun Gude of the Realme) the 
* quhilk Matter . beand Schawin, Exa- 
" minat, Commonit and Underſtanding 
2 the Thie Earls, and the hail 0 

0 


(9) 
* of the" Parliament, that ryplie aviſit, 
« declarit and concludit, and in hair 
% Lawties and Allepiatics ilk ane for 
* himſelf declairit, and concludit: 
That the daughter ' committit and 
* done in the Field of Strweung, 
* gquhalr our Soverane Lewis Father 
„ happinit to be lane; and uthers df- 
vers his Barromis and Liegis, was 
« allutterly in thalr dekault, and colottt- 
<< it difſaft don be him and his petverſc 
1 Coutiſal, divers times befoir the ſald 


bs ſamin Field, wat 

guyte of the ſald Slau 
« the ſaid Field, and all 
„ Orcaſton, and Caule' ot the ſamin ; 
and that pairt of the Thre Eftatis, 
< foreſaidis; Prelutis, Biſchoppis, Great 
« Barronis, Burgeſſis, gaif their Seillis 
* heitupone, togidder with our Sove- 
* rane Lordis Greit Seil, to be ſchawin 
and producit to our Haly Father the 
Pape, the Kingis of France, Hiſpan- 
* 2zie, Denmark, and uthers Realms, as 

fall be lene expedicnt fo the tyme. 


This A& was ſo full to the pres, 
that by Order of King James VI. as *tis 


B 4 1 


ſuppos'd, it was left out of the Acts re. 
printed in his Time, and the like out of 
all thoſe that have been printed ſince; 
+ but ig was publiſh'd among thoſe chat 
were printed by order of his Mother 


. 
w 
* * . — — * 
- =. — T — 
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Queen Mary, commonly call'd the Black 
As, becauſe printed in a Black Letter, 
from whence this is taken Verbatim. 
I know it is objected, that theſe Acts 
were obtain'd from Princes during their 
Nonage, and therefore are not to be 
drawn into C onſequence. To which it 


was nineteen Fears of Age at leaſt when 
| the firſt mention'd Act was made, a Sea- 
bon when Prinees are apt enough to en- 
auire into their Prerogatives, and tena - 
cious enough to maintain em: And K. 
James IV. when, that Act paſs'd which 
condemn id his Father as being the Cauſe 
of his qu Death, was ſixteen Years of 
Age, and of ſuch à Capacity, that the 
States thought him ; fit, to ſit on the 
Throne; as appears by their laſt Meſ- 
ſage to K. Janes the Third, who being 
ſo void of Faith that they could not 
truſt him, they ſent him word that 
there was no other way to accommodate 
Matters, but to reſign the Crown to his 
Son; which he not thinking fit to com- 
ply with, it haſten'd his Fate. Beſides, 
wy „5 


(50 


It's known to be the Conſtitution of 


Scotland, that our Kings may revoke 
any thing they have done to the da- 
mage of their Crown during their Mi- 
nority, when they come to full Age, 
which is 21; but tho King James the 


Second liv'd till he was 29, and King 


James the Fourth died in the 25th Year 
of his Reign, they did neither of them 
attempt to repeal thoſe Acts. They 
were both of em Princes of Courage, 
and of excellent natural Endowments; 
and therefore had they thought it juſt 
and practicable, would certainly have 
tried it; eſpecially K. James IV. who, 
according to the Superſtition of the 
Times, was. afterwards prevail'd upon 
by the Prieſts to wear an Iron Chain 


about his Middle, as an Evidence his Fa- 


ther was kill'd againſt his will: But he 


never offer'd at abrogating the Act, for 
he knew tco well that the Common 


Law of the Kingdom was for it, and 
that the Eſtates were authoriz'd by for- 
mer Precedents, particularly by that of 
the Parliaments making War upon Baliol, 
and pulling him down from the Throne 
for betraying. our Sovereignty to the 


Engliſb; and by the Declaration of the E- 


ſtates to the Pope, that as they had ſet up 
Rob. Bruce on the Throne in Balio/'s * 
Ts © | tney 


ey —- 
they would depoſe him too if he fol. 
e the ſume Meaſures: and indeed 
were ſo little accuſtom'd to Arbi- 
trary Government, char tho they had all 
the” bn imaginable for the fad 


ay: and — greateſt Captain of - 
Time; yer when by the Advice of ſorh 
y Courtiers he was influenc'd to 
demand in Parliament, that every Man 
ſhould'ptoduce the Rights by which he 
held his Lands, they took it fo ill, be- 
culo he knew that moſt of em were de- 
ſtroyd quriag the War with Enplayd, 
and 'BeljoP's Faction, that every ln 
drew his Sword in his Preſence, aud 
told him, they held their Lands by chat 
Nigbt. "He dard not to reſent this, tho 
he was very angry at it, but without jut 
Reaſbn, for he held bis Crown by no o- 
ther Tenure: Tos by thoſe very 
Swords what he obtain d ic, and EY 
rheir Authority that he kept it. 

In this place it is likewiſe proper to 
take notice of the Parliament's obligin 
K. James the Third to ftitch the Eatl 0 
_ Motions Charter upon the Throne; 
where he tore it in a tytannical manner, 
becauſe of the large Royaltys and Privi. 
AIeges it contain'd; and particularly that 

in certain Caſes there ſhould be'no Ap- 


peal 


| om ) 
peal from the ſaid Earl, which that 
Prine thou _ was a Privilege fit for 
"oo but a | 


10 But to put OY Objection from the 
onag 


ge of out Kings to perpetual ſi- 


1989 ; thoſe Who think. there's any 


weight in it, ought to conſider, that tho 
the Kings of Scotland may ſometimes 


happen to be under Ape, the Three 


Eſtates can never be lo, it ks their Act 


and Deed; and whether our ee 


young or old, they had no Negative 


Voice in thoſe Days, and therefore could 
not refuſe to 90 What the States had 


N but of this more anon. Be- 


ides, it was not in we Reigns of theſe 
two Kings alone, or only when our Prin- 


ces were under Age, that the Three E- 
ſtates laid a 11 to gon Power of cal 
ling our Kiogs to 'an Account for break- 
ing in upon the Conſtitut ion: It had 


been their conſtant practice from the ve- 


ry Foundation of our Monarchy. It 
were eaſy to prove this by many parti- 


lar Inſtances from our Hiſtory, but we 
ſhall content our ſelves with a late one of 


unqueſtionable Authority. 
| "The Eftates of Scotland in the 


begin- 


ning of James the 6ths Reign, ſent the 


Earl of Hortoun and other Commiſſio- 
We QElizaherh,ro juſtify their depo» 


ling 


* 


* 
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ſing 1 Mt cher Q Ms); And in their 
Memorial for that en did plainly aſ- 
ſert their Right of. calling their Kings 
to an account, as an unalterable Law. ay 
part of. this Memorial, as reported an 
approv. in the Convention at Sterlin, 
upon the return ot thoſe Commiſſioners 
from England, we ſhall give an Account 
of. from Buchanan as follows. hs yo 
"_ Scots B being original fa 1 
* Nation, created ves ings on 
& this Fete That the gebe they 
«ere intruſted” With b 9. the gs 
« of the People, might de taken fr 
em by the {ame 40 if Sera 
« 'requir Py Alt appears, fikewiſe by the 
5 Ceremonies 1 in praQtice.: at the Inaugu. 
& ration of our Kings, when a muroal 
o Stipulation i: 1103 to by the Prince 
« "and People. - 115 ISA Al hanifeft 1 
ye Fnvidtatle Tenour of our Ta Þ 
„the beginning of our "Monarchy "DS 
e this very Day ; for no Man Gas at- 
* tempted to baye it repeal'd, or any. 
e way leffen'd : and.tho our Anceſtors 
have dethron'd, baniſh'd, impriſon'd, 
« and executed ſo many Kings, thar it 
te would be tedious to rehearſe them, 
e yet no Man ever complain'd of the 
Severity of this ad or talk'd of 
5 reſtrain- 
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(nz) 
"+ retraining its Force: For it is one of 
* thoſe Sanctions that are not ſubject to 
the Mutations of Time, but engraven 
in the Minds of Men from the very 
Creation, approved by the unanimous 
„ Conſent almoſt of all Nations, and 
muſt continue inviolable to the End of 


EK. James VI. himſelf after he came of 
age, confirm'd by Acts of Parliament all 
that had been done by the three Eſtates 
during his Nonage, and annulled all that 

had been done againſt it by his Mother's 
Authority; tho he had as much King- 
craft, and as great an Itch after: Arbitra- 
ry Power as any of his Predeceſſors. 
The nearer we approach to the Foun- 
tains and Origin of our Government, the 
more ſtrong and clear ſhall we find the 
Streams of our Liberty. Our Kings 
have in time of Peace been ſummoned to 
appear before their Parliaments to an- 
ſwer for their Male. adminiſtration; for 
inſtance, Culenm our 791 King: and 
- when any of them happen'd to be guil- 
ty of Capital Crimes in their own Per- 
Tons, they were liable to the Law as well 
as Others. This is evident from the 
Inſtance of Exgenius VII. who was 
brought to his Trial for the ſuppoſed 
21 | 1 * Murder 
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Murder of his own Wife; and from many 
other Inſtances.: Our Anceſtors thoughr 
there was no reaſon that the Subject 
ſhould have remedy at Law againſt the 
King, if injur'd by bim in his Eftare, 
and yet be left without remedy hen in- 

_ jur'd by him in matter of Life. Much 
leſs did they think it reaſonable that a 
particular Subject ſhould have the bene- 
fit of the Law againſt! his Prince, When 
injur d by him ia his Perſon or Property, 
and that the whole Subjects ſhould be 
left without relief When a tyrannical 
Prince invaded their Conſtitution, and 
vould take upon him to diſpoſe of their 
Lives and Fortunes at his pleaſure. Our 
Forefathers never dreamt of any | ſuch 
Government. Their Monarchy was on- 
ly an Office of Truſt coufer d upon the 
Prince in conjunction with the three E- 


fſfates, Who had a ſhare with him in all 


t hoſe things which Foliticians call Jura 


Neieſtatir, as the Power of making 


Laws, the Power of raiſing Mony, the 
Power of Peace and War, che Power of 
making Leagues and Treatys, the Pow- 

er of making Officers of Law and State, 
and a joint Power ii the whole Ad mini- 
ſtration, as ſhall be fully proved after - 
wards. This ought forever to ſtopitlie 
Mouths of Foreigners or others who "= 
n 4 * * | 0 


ſq liberal in theit Cenſures upon aur Na- 
tion, and reflect upon us as having been 
always tebellious and dilloyal to our 
Kings; for theſe Reflections have no o- 
ther Foundation hut Malice, or Igaorance 
of our Conſtitution. This ſerves alſo to 
take off that common, and ſeemingly. 
weighty ObjeRian, that our Kings be- 
| ing. the Fountain of all Power, and Ju- 

idiction, could not be tried by Courts 

who deriv'd their Power from them: 
For as to our Nation it's a Miſtake: in 
Matter of Fact, our Kings derived their 
Power from the ꝗgtates of the Country, 
as is evident from our Hiſtories in the 
firſt Foundation of our Monareby, and 
in all the ſeveral Revolutions of it ſince 
that time. It 1580 leſs evideat from our 
Acts of Parliament, that tho the Admi- 
niſtration was in the King's Name, yet 
the Sovereigaty was lodg'd in him and 
the three Eſtates. Dhisapprars by their 
having a joint. ſhare with him in all the 
Jura Majeſtatis, as has been already men- 
tion d: and therefore when he invaded 
the Conſtitution, and upos that account 
was call'd to the Bar. of the three Eſtates, 
be Was ber in Judgment before his 

Superiors, if three parts of the Sovereign- 
ty be ſuperior to. one, and if thoſe. who 
gave the Power and Authority be ſuperi- 

ih or 


* 
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or to him that received it. Beſides, 


when he became a Criminal he «x made 


himſelf ſubject to thoſe very Laws 


which were eres by the Touch of his 
own Scepter, and of rhoſe of his Ance- 
ſtors. So that in his perſonal Capacity he 


was judged byghimſelf in his politick 


Capacity, and in effect condemned > 
his own' Mouth, which' gave the Royal 
Aſſent to the Laws, that he bad tranf- 
9 465-7: | 
This will not in the leaſt jultify the 1. 
legal Trial, Condemnation and Execu- 
tion of K. Charles I. in England, ſince 
the Parliament there had vored his Con- 
ceſſions to be a ſufficient Foundation for 
a Treaty; and fince our whole Nation 
d thoſe Proceedings againſt him: 
80 that admitting what he was d 


with to have been true, it was coram non 


Judice, and therefore the whole Pro- 
ceediug was an N 1 "_ N 2 4 
1 {i + 11 ad 
HA a 1 W 
1 me King of add 10 Negative 
Voice in Parliament; but the Eſtates 
bad a commanding Net in all at- 
ters relating to the Government; and 
be could do — in —” hrt 
bu by ler 08 . e MIS 


* 
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The 24 thing humbly propoſed to the 
Confideration of the Parliament of Scot- 
land is, that in the next Act of Settle- 

ment they ſhould deliberate whether it 
be fit to have their antient Privilege re- 
ſtored, that what paſſes the three Eſtates 
be confirmed as a Law hy the Touch of 
the Scepter, without the King's havin 
a Negative Voice. Not that he ſhould 
be obliged to act by an implicit Faith: 
He may be allowed to propoſe his Rea- 
ſons againſt any Ac that is offer d; but 
if thoſe Reaſons be not ſatisfactory to the 
States, and manifeſtly tend to the advan- 
tage of the Country, his Negative | 
ought not to hinder their paſſing into _ 
a Law. This was our old Conſtitution, 
and while our Eſtates retained three 
parts of the Sovereignty” in their own 
hands it could not be otherwiſe; they 
might conclude the King, but he could 
not conclude them. Had it not been ſo 
we inuſt have been ruin'd by K. James III. 
and others of our Tyrannical Princes; 
nor had we ever been bleſſed with a Re- 

formation eſtabliſh d by Law. It's well 
enough known that Q. Mary and her 
Husband- the King of France refus'd to 
_ give their Aﬀeat to the Acts eſtabliſhing 

the Reformation; but being enacted in : | 
à Parliament legally aſſembled, they * _ 

© the 
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Nobſes and others 


her own Palace. 


* ad 


* 


the Force of a Law notwirhſtanding- 


And tho ſhe was by her own inclination. 


ready enough to aſſert her Prerogative, 
and confirmed in that pl by her 


Education in the Court of 


rance; yet 


ſhe was fo far from uſurping a Power to 


caſſe and annul thoſe Laws, as her Great 
Grandſon K. James VII. did, that ſhe 
never ſo much as pretended to it. On 
the contrary, r intreated her 

hers ſo far to diſpenſe with 
them, as to allow her a private Maſs in 


F 
This Petition of bers was go new or 
unprecedented thing in our Frinces, nor 
was it owing to the Weakneſs of ber Sex. 
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or the Danger of her Circumſtances ; 


but the natural Reſult of our Noble 
Conſtitution, which allow'd. our Kings 


to petition the Eſtates in Matters relat- 
ing to the Adminiſtration, but not to 


command them: and therefore we find 


it thus expraffed ia the Acts of K. James I. 


Cap. 125. Item Dominus Rex. obtinuit 


per modam Re gueſtun, i. e. Dur Lom the 
Vißyg obtained by way of Bequeſt: And 


this Requeſt was, That the Prelats and 
Barons lane not remove the Husbandmen 
from their Farms, not yet let 10 others, 


For the Tear to come, except they bad 4 


mind to tate them into their amm hands.. 


* 


- 


* Tn 
In the Acts of K. James II. Cap. 62. 
they ſay, It i, thocht Speidyu that the 
King makeRequeift co certaine of theGreit 
Buyrowis of the Land that art of ony 
Mehr, ro mat Cartis of Weir, and in 
ilk Cart twa Gant,  &c. Theſe are 
left our of the late Editions of our Acts, 
becauſe they did not ſute with that tow- 
ering Prerogative we haye had paum'd 
upon us fince the Union of the, Crowns, 
but are till to be found in the black Acts 
formerly mentioned. We would wiſh 
- theſe Gentlemen, who have taken rhe 
liberty to declare by Word and Writing, 
that our Parliaments were antiently no 
more bur the Kings Baron Court, to be- 
think themſelves whether Barons uſe in 
- this manner to petition” their Vaſſals, 
and whether Vaſſals have any Power to 
order their Superior to petition them, 
and to turn him out from his Eſtate, if 
he don't fulfil the Conditions of his 
Grants; or Whether it was originally 
their Gift, or his own Property. 
But to return to the Negative Voice, 
What is here aſſerted concerning it has 
been frequently denied by our Royaliſts 
ſince the Union of the Crowns; but One 
of them more ingenuons and knowing 
chan the reſt, hath owned it ina Paper 
7 call'd, An Eſſay «pow the Diſorders of 
85 0 Scotland, 
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Scotland, fubjoin'd to a ſhort Narration 
of the State of Affairs in Scotland at the 
down - ſitting of the Parliament, 1661. 
ſent by the 6 of Middleton to King 
Carles II. and now lately publiſh'd at 
London in a Book call d Mz{celancs Auli- 
ca; ſo that tis probable the ſaid Earl 
may have been the Author of it. But 
however that be, it ſeems highly reaſon- 
able in it ſelf that our Parliaments ſhould 
reaſſumè that Authority, when the pre- 
ſent Entail of our Crown determines. 
Had they re- poſſeſs d themſelves of this 
at the Revolution, we had not ſuffer d ſo 
much in our Lives, Eſtates and Reputa- 
tions, as we have done by the Affair of 
Caledonia; and we ſhould at this time, 


humanly ſpeaking, have been in poſſel- 


ſion of that important Iſthmus, which 
would have made us more conſiderable 
in the Eyes of Europe than any thing 
elſe that ever we undertook ſince a Na- 
tion. There were other things relatin 


to our Conſtitution, wherein we ſuf- 
fer'd during the laſt Reign, for want of 


that Privilege; but it's hop'd this is 
enough to ſatisfy the thinking part of 
the Nation of the Neceſſity that our 
Parliament ſhould reaſſume that Power. 
If we ſuffer'd ſo much for want of it 
in the Reign of K. William, whom we 


muſt 


TT 
muſt juſtly reckon to have bee 


n one 'of 
the belt of our Kings, what may we 
ſuffer for want of it in ſuch Reigns 
as that of Charles II. aud James VII? 
Let us turn over. the long Roll of, our 
Kings, bound up with our Acts of Par- 
lament, and conſider,” that of 110 of 
our Princes there are 33 ſtigmatiz d 
with the odious Epithets of Bloody, Cruel, 
Greedy, Lecherows, Vicious, Tyrannical, 
| Fooliſh, Uſarpers, &c. And if we may 
give credit to what is ſaid by Buchanan 
and others of our Hiſtorians, or if we 
may be allowed to ſpeak what the Na- 
tion has experienc'd within this laſt 100 
Years, it can ſcarcely be charg'd with 
Falſhood, if we add near half dozen more 
to the number. I was not able to forbear 
finilingwhen I read the 134th AR of the 
8h Parliament of K. James VI. Againſt 
Slanderers . the King Progenitors, &c. 
which was directly level d againft Bacha- 
nan s Hiſtory, and at the ſame time found 
the Liſt abovemention'd, which gives 
thoſe Characters of ſo many of his Pro- 
genitors, bound up and printed by Au- 
_ thority with our Acts of Parliament. 
Magna eſt Veritas & prevalebit. 
Then fince the matter is thus, and 
that according to this Calculation we 
cannot ſay we have had one good Prince 


3 in 


* among. thoſe that are 
it will be N 


13 are enacted 
| . 1 7 as 2 of the King: In 


2 ee 


| be in or near the b e the Ju; = 
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and 


have no reaſon to 2 our ſelves that 
among thoſe that are 


to come; What wile 1 would put 
it in the power of e rince to re- 
fuſe the paſſing of ws when they 
are laid — laat be by the States? Our 
AS: were ſo far from allowing 

eir-Princes any Power of this nature, 


that it never appears to have been claim. 
9000 any of them before the E nia of 
rowns,: Hence it is that ſo many 


ce Laws e of the five Jawes's, 
in the Name of tlie States 


mthæy are many times 
N e him, 0p: in other 
they plainly dire d, not to lay com 
their Kings in the weight . 
the Adminiſtration. Thus we find in 
the Acts of Jow. 1. Gaz. 25... the. States 
determine. and ordain that the King ſhall 
ar, i. e. cauſe mend his Mony; and 
«p. 49, that the King ſhall command 


| all Judgesto..dofull-Juſtice, and a 8 
auſes; 


Advocates A plead poor Peoples 

and Cap. J. the —_— where the 
King gives: * „that the injur d 
Party have Satisfaction. In the Acts of 1 
Jam. II. Cap. 1. they ordain the King to 


Air 


7 
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Cui 
Air is kept. Cap. 6. they conclude, that 
the King hall ride thto all the Realm 
upon advice of any Rebellion, Slaugh- 
ter, Burning, Robbery, &c- and that 
he call for the Sheriff, and fee the injur d 
Parties redreſs'd before he leave the 
Place: And Cap. 102. they exhort and 
require him to a diligent Execution of 
the Statutes, that God and his Sub je: 
may be pleat d with him. Ia the Acts 
of K James HI. Cap. 89. they tax the 
King with Slortifulneſs im not putting the 
Laws in execution for the bringing: of 
Bullion and keeping 4 * the King - 
dom, and order that he ſhall yer caule 
the aid Statutes ſharply to he put in exe- 
cution, and that he” ſhall u depute 
true and able Perſons to be Searchers. 
C. 100, they obtain'd his Ptomiſe to 

cauſe Juftice to be equally adminiftred 
by the Counſel of his Prelats and Lords: 
And in the AKs of K. Fumes IV. (Cop. 6. 
they concluded that the King ſhall ride 
about in Perſon to adminiſter Juſtice, 
and be prefent at his Juſtice Airs. In 
the Acts of K. James V. Cop; 38. we 
tiad that Prince, tho he had a large ſhare 
ok the Courage and Ambition of his 
Uncle K. Henry VIII. of England, pay 
fo much deference to the Conftirution of 
his Country and the Digaity'of the three 
Os _ Eſtates, 


| ROW! 
Eſtates, that he told them by his Advo- 
cate, He intended not to move ar do any 
thing, but what he might juſtly do by their 
Advice. The Occaſion of this is very 
remarkable, aud ſets the antient Autho- 
12 7 our Parliament ſtill in a clearer 
Ligh t; therefore we ſhall exhibit the 
it ſelf (which is call d the en 
7 een at lage. 22 + 
4 The e quhilk Day: FI 2 
10 „Lanler, Areca to dur Soverane Lor 
« exponit in Kues of the Kingis 
Grace, and Thre Eſtatis of Parlia- 
“ meat, "how. that his Grace had raſit 
„ Summoundis upon the Airis of Um- 
1 quhile Robert Leſſie, to heir bis Name 
& — Memorie deleit and extinct for 
certain Punctis and Crimes of Leſe 
„ Majeſtie committit and done be him 
s or his. deceis, and thairfoir all his 
05 Gudis, moyabill and unmovabill, per- 
+ rejningto him, the time of the com- 
« mitting of the ſaid Cryme, and ſen- 
'« ſyne, to be decernit to pertene to his 
« . And becauſe it is Murmurit, 
s that it is ane Noveſtie to rais Sum- 
* moundis, and move {ic aganis ane per- 
4 ſoun that is deid (howbeit the Com- 
< moun Law directlie provydis the 
x 1 not the Job for , 
522 n 


* * 


—. 


« 25 * 
« fic. Murmure, and that his Gꝛate 
* tends on ne (ot to move oz da ony 
« thing, bot that he may juſtlie be the 
4 gyile of the The Eltatis. That: 
. « foir deſyrit the ſaidis Thre Eſtatis to 
„ avile thairupon, and that his Grace 
* may have the Cenſement of Parlia- 
« ment, uit, that he has an Acti- 
c 0un, to purſue ſic Summoundis or not. 
nd The hail Eſtatis Spiritual and Tempo- 
, ral, and Commiſſaris of Burrowis, 
& allin ane Voice, but Variance or Diſ- 
1 crepance hes deliverit and concludit, 
that his Grade hes gude juſt Cauſe and 
« AQtoun.to perſew the ſaid Summoun- 
dis, and all uthers ficlyke Summoun- 
« is of Treſoun, done and committit 
0 againis his Perſoun and Commoun- 
Veil conform to the Commoun Law, 
gude Equitie and Reaſon: Notwith- 
a Randiog chair is na ſpecial Law, Act 
* nor Proviſion of the Realm maid 
* thairupon of befoir. * 


Thus this valiant * kick 10 bitte 
Pring own'd himſelf to be oblig'd to 


do nothing but with the Advice of the 


Parliament, even in ſuch Caſes as this, 
that were ruld by the Common Law. 
He knew the Conſtitution of the Go- 


vernment to be ſo, as indeed it muſt evi- 


dently 


1 


iy Wee? bs thoſe who conſult. ur 
tute Books; for of them it is manifeR 
that from the higheſt Acts of 7 2 
ty, ſuch. as making Peace or War, 
| 125 very loweſt Acts of Common Pol 8 
or Diſcipline, ſuch as forbidding 9948 
to play K Footbal, and taking ord 
es the, 102977 of Rooks on 15 | 
and. burning of Heath, 4 the Kin a 
Scotland witty do- nothing witholh the 
Concurrence of the Three Eſtates; and 
* all new Yaſs even ſuch. as ente on- 
to relate to Ceremony, « what: the 
Funde 'of the Times made” cotton 
Decency, they could do n his: but by 
_ theirAuthority,no not fo much as grant a 
Charter to a Biſhop tc to' have a ſilver Rog 
= carried be ore him * This is Matter 
of Fact, and the Reaſdh of it is evident ; 
our Kings had their Power origi inally 
from” the N aud ig all new Caſes 
| Were — to have recourſe © to their 
Advice. They were Sharers with'them 
in all Ads. of Sovereigaty 7 3 they had a 
egative upon the Kin Are tho f ie had 
none upon them, becauſe tl E the 
Majority; and therefore in their Laws 
and Statutes they, ſpeak : as Sovereigns, 


drr 
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rr 


and command their Prinees in what 


related to the Adminiſtration. Since the 
Union. ok the Crowns indeed, this 
would have been lock d upon as an a- 
ſuming, if not a rebellious, Stile: But 


our antient Parliaments underſtood their 


Intereſt, and the Nature of our Coalti- 
turion better; e's knew they could not 
anſwer it to themlelves, and to the Peo- 
pl from whom they bad their Commil- 
lians, if they did not take effeckual care 
that their Princes, whole Office was on- 


I/ a Power of Truſt, ſhould be faithful 


in; the Diſcharge. of that Power which 
they had entruſted them with. 
I know it is objected againſt this by 


= 


aur Royaliſts, That, gur Parkewents de. 


riv'd their Power: from the Ring that 


the Lords of the. Articles nere a Check upon 


them, aud that they were only to treat of 


ſach Articles a the King propos d and 
gave in to thoſe Lords. Lo the firſt part 
of this it has been anſwer d already, that 
our Hiſtorys in all the Turns of our 
State, from firſt to laſt, make the contra- 
ry evident. As to the Lords of the Ar- 


ticles, they were only a Committee of 


each Eſtate choſen by themſelves to pre- 
pare Matters, and to determiue upon the 
Articles propos d by the King; but the 


Eſtates were at liberty to recede from 


thoſe 


_ A 
thoſe Propoſals, and their Determination 
upon them, as they themſelves thought 
fit; which fully proves that the Eftates 
bad a Negative upon the King. This is 

evideor from the Preface to the Acts of 
K. Janes I. where it is faid, Ele#2 fue- 
runt tert per ſonæ ad Articulos datos per 
Dominum Regen determinaudos, data c2- 
ter Licentia recedendi; but this is left 
out in the late Editions of our Acts, be- 
cauſe it was not conſiſtent with that Ar- 
bitrary Power which ſome of our late 
Princes aſſum'd ſince the Union of the 
Crowns, and contrary to the uſe which 
after that time they made of the Lords 
of the Articles, and therefore they were 
_  abolifffd after the Revolution as an into- 
lerabſe Grievance. That the Members of 
Parliament by themſelves, or their Speak- 
er, had Power to propoſe hat was 
thought meet and neceſſary for the Com- 
monwealth, is likewiſe evident from the 
Act of Fames I. Cap. 112. in the old 
Acts, and 102. in the new. Beſides, 
' theſe Lords of Articles were never heard 
of till the Time of David, Bruce; nor 
was there ever any Statute - Law enjoin- 
ing them, or to determine their Power 
and manner of procedure; there were 
likewiſe ſeveral Parliaments after the 

time of the ſaid D/ Bruce, which had 
9 | 3:5, . none 
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none of thoſe Lords of the Articles; 
and when they were in uſe, they were 
nam'd and choſen by the Advice and 
Conſent of the whole Parliament, till 
the Lear 1617. that the Biſhops took 
upon them to remove out of plain Par- 
liament to the Inner Houſe, and choſe 
ſome out of the Noblemen, and the No- 
blemen them, and they two choſe the 
Commiſſioners of the Articles of the 
Shires and Burrows, as may be ſeen in 
the Repreſentation of the Proceedings 
of the Kingdom of Scat land by the E- 
ſtates, A. 1640. Pag. a 1. From all which 
it would ſeem that the Articles deli- 
ver'd by the Kings, were inſtead of the 
Speeches now in uſe by themſelves, their 
Commiſſioners or Chancellors, which 
propos d what was thought fit to be done 
on the part of the Crown, but did not hin- 
der the Parliament from propoſing alſo 
what they themſelves thought fit to pro- 
poſe for the Benefit of the Country. 

It being evident, as hath been ſaid al- 
ready, that the Three Eſtates were 
Sharers of the Sovereigaty, it was an in- 
diſpenſible and neceſſary Reſult of ſuch 
a Conſtitution, that Parliaments ſhould 
not only bezfrequent and certain, but con- 
tinual by themſelves or their Committees, 
otherwiſe our Government muſt have 


£36 ) 
8 been lame, and three parts i in four of the 
Deren wanting at times. ng 

m The Polar had a Power fo ap- 
point the Times of their Meeting, 
' and Adjournment, and Committees 
of their own Number to Ae 
ile Auminiſtratios. N 


1 5 Therefore i it is pebporu 4 In the third 
1} "Ws place, that the Parliament of Scotland 
Wi ia the next Act of Settlement, ſhould 
1 conſider whether it be fit to aſcertain 
their Meeting once per An. or oftner, 
pro re ata, that it ſhould not be in the 
1 Power of the King or Queen to adjourn 
—_ -. themwithout their ownConſent; and that 
| | they ſhould appoint Committees of their 

ill | oon Number to fit during Intervals, to 
I | ſuperintend and aſſiſt in the Adminiſtra- 

118 tion, and to be accountable to them ar 
the next Meeting; and that before the 
Parliament break up, the Time and 
Place of their next ee ſhould be 
RG, 8 E | 
It appears to ie been our antient 
Privilege, tho not always duly obſerv'd, 

to have annual Parliaments, and ſome- 
times they met twice per Ann. Thus 

in the thirteen Years of K. James I's 

. an had is as. and 
ene- 


— 
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General Councils: and . Annual Parlia- 
ments appear to have been our Right, 
by the Acts of James I. Cop. 11. rati- 
fy'd by Je. VI. Parl. 11. Cap. 113. And 
in the; Acts of James I. C. 125. we 
find the Parliament which met at Perch 
on the 26) of Ari 1429. adjourn d by 
the King, with their own Conſent, till 
Martinmas the Winter following. | Cap. 
145. we find the Parliament. which met 
at Perth on the 2008 (07 January 1430. 
adjourn'd likewiſe to the Feaſt. of St. 
Michael next that fame; Lear. In the Acts 
of Fam. II. Ca. we find the meeting 
of the Parliament appointed to be at Perth. 
Cap. 38. The Parliament met at Edin- 
burgh on the 26h of Avg. 1442. orders 
another to meet there on the 28:þ of 
March following; and all the Prelats, 
Barons, Freeholders, and others that 
owe preſence there, to appear to Com- 
moun, Treat and Conclude upon ſuch 
Things as are profitable and convenient 


4 * „ 9 


| / 


A 


5 own'd an | | 
in his Letter from England to the Lord 
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Ia the Acts of K. James III. Cap. 61. 
we find the Parliament which began at 


 Edinborgh on the 6th day of Mey 1471, 
_ continued, by their own Conſent, to 


the 24-day of Auguſt next. And, Cap. 
75. we find the Parliament which be- 


gan at Edinburgh May the 9th 1474. con- 
| 3 by their own Conſent, to the 6h 


day o 


oft next: And this Privilege is 
aſſented to by K. am. VI. who 


* 


Balmerinoch his Secretary, dated Moy 6. 


160g. ordered that the Eſtates. ſhould 


continue the Parliament x. And indeed 
it ſeems altogether unreaſonable, that 


the King or Queen ſhould have the 


Power to adjourn or diſſolve Parliaments 


at pleaſure, which are the great Barrier | 


for the Peoples Libertys, and the Su- 
preme Court for doing Juſtice to the 


whole Nation, when they have not 
Power to adjoùrn the ordinary Courts 
of Juſtice without the Conſent of Par- 


liament. It is however very obſervable 


Scotland by. the Eſftates 1640 


that all theſe Acts of Parliament relating 
to the Conſent of the Three Eſtates; 'as 
to the Time of their Meeting and Ad- 
journment, are left out in the Edition of 
2515 DIE bit e 
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* Repreſentation of the Proceedings, of the Kingdom r 


the 
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the Acts printed by Sir None Mur - 
ray ; ſo careful were our late Courts to 
temove all the antient Landmarks of N 
| the Power of Parliaments. | 
Then as to Committees of Parlia- 
ment 8 Intervals; in the Acts of 
James I. Cn 72. we find that the King, 
with Conſent of Parliament, appoints. 
his Chancellor, with certain perſons of 
the three Bſtates, to ſit for Adminiſtra · 
tion of juſtice three times per Ann. 
which Times are en in the fol- 
lowing Chapters. 
' Cap. 85. we have an account of Arti- 
cles, ' Points, and Cauſes, determin'd by 
the King and Committee of Parliament, 
which was choſen by the three Eſtates 


. * 2. e r at N anda 16. 


5.57 ad following, we have 4 
1055 what the King and Commit- 
tee of Parliament had commun'd and 
ordain'd, as to certain Statutes profita- 
ble for the common Good of the Realm, 
according to the Ordinance of the three 
Eſtates, in the Parliament held at wind 
in October foregoing. 

In the Ads of K. James II. Cep. 22. 
a Committee of the three Eſtates is ap- 

Fines to examine the Acts made in the 
Time of that King and his Father, and 


D to 
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4 , 


the Marriage of the King, 
Brothers, upon the Aon of E; 


my Lord of 4b 


6340 


7" 2" make their Report in the next Par- 
liament to be held at Perth, of uch as 
they find good and convenient for the 
time. 


Cap. 77. A Committee of Parliament 


is named and appointed to meet in the 
Exchequer, to commune upon the Mat- 
ter of Mony for the Profit of the Realm. 


Iatbe x Parl. of K. James III. held 


at Edinburg, Oct. 9. 1466. C. 2. a Com- 


mittee is appointed- to ne upon 


his Siſter and 


and upon thoſe that held the Kiage an 


any's Caſtles from = 
And this Committee had Power ta au- 
thorize, ratify or annul all Acts and 
Statutes communed in the Seſſions of | 
Burrows for the good of Merchants and 


Profit of the Realm; which Power was 
to contiaue till che firſt of er fol- / 


lowing: 24542 


| Cap. 52. It appears there was a : 
mittee appointed having the mags Came 


er of the three Eſtates, to order Mat- 


ters relating to the Adminiſtration of 


Juſtice; and that they ordered the Pre- 


lats and Barons to make Carts of War, 


that is, Carriages with r e g r A. 
| Wg oo — Renin. 5 


* 85 | Cap. 
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Cap. 57. That fame Committe or- 
der'd the Mony to have courſe upon the 
pteſent footing, until the Meeting of the 
Parliament, that another Committee 
ſhould be appointed to determine that 
D 1450 
C. 6. A Committee is there nam'd, 
having the Power of the whole Parlia- 
ment, to determine, treat and conclude, 
as in their Wiſdom they ſhould find meet, 
concerning Matters relating to the Wel- 
fare of our Sovereign Lord, which were 
propos'd in that preſent Parliament, but 
not concluded, and other Matters that 
ſhould occur for the time, for the Wel- 
fare of the King, and the common Good 
of the Realm. 5 
Ca. 75. The Power of the three E- 
ſtates is given to a Committee of 24 of 
their own' number, to adviſe and con- 
elade upon Matters that ſhould occur in 
the mean time, and particularly of the 
Mony, with Power to adjourn the Par- 
liament to another Day, if they thought 
it needful, they themſelves having ad- 
journed it to the 6rb Day of Auguſt, 
_ Cap. 97. The Eſtates for ſparing their > 
own Labout and Travel, committed 
their full Power to 24 of their own 
number, to commune, adviſe and con- 
clude upon an Embaſſy to be ſent to the 
| 00”: King 


R 
King of Exgland about his Marriage 
with the King's Siſter, and about ſum- 
moning and try ing the Lord of the Iſles, 
and Sir Alexander Rait. 
In the Acts of K. James IV. Cap. 8. 
a Committee is 2 for putting a 
ſtop to Theft, Robbery, and other E- 
normitys, and to bring the Perſons guil- 
ty of thoſe Crimes to Jultice ; for which 
they gave their Oaths to the King in Par- 
liament: and this Power was to continue 
till bis Majeſty attain'd the Age of 21. 
This Committee being appointed to con- 
tinue ſo long, we are not to wonder 
that we hear of no more during this 
Reign, for the King not many Years at- 
ter entred into a War againſt England, 
in which he fell. OY rs 
In the Reign of K. James V. the In- 
ſtitution of the College of juſtice with 
the Conſent of Parliament, who nam'd 
the Lords of the Seſſion, regulated their 
Methods of Proceeding, and ſuperin- 
.tended the ſame from time to time, ren- 
der'd thoſe Committees in a great mea- 
{ure needleſs. Beſides, his French Match, 
and that of his Daughter Queen Mary, 
brought in too much of the French Mode 
of Government, as it has ever done in 
all other Nations who have been ſo un- 
fortunate as to have their Princes marry 
J | ** into 
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into the French Line: but we have ſeen 

already by K. James V's own Conceſſion, 
that he could do nothing of his own 

Power without the Conſent of Parlia- 
ment; and it will be further evident 
from other Inſtances we ſhall have occa- 
ſion to mention, that the three Eſtates 
abated nothing of their Original Power 
in the Reign of himſelf or his Daugh- 
D „ 
In that of K. James VI. we find thoſe 
Committees of Parliament again brought 
in uſe. Thus in the Table of the Acts 
of his Niath Parliament, which are not 
printed, we find Committees appointed 
for dilcufling- Articles propos'd in Par- 

liament, oP for erecting the College of 
Aberdeen. And inthe Table of the Acts 
of his 11th Parliament, which are not 
printed, we find Committees appointed 
conceruing the Coinage, about a Tax 
for the King's Marriage, for eſtabliſhing 

_ univerſal Meaſures and Weights, for 
fatisfaQion of the Clergy for their Life 
Rents, about the priority of Places and 
Voting in Parliament; and others to 
treat for the defence of the Realm in 
the time of War, for regulating the 
A of Bullion to be brought into 
the Mint, for better execution of ju- 
ſtice, and for conſidering the Acts of 
| D 3 Par- 
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Parliament. In the like Table of Acts 
of his 1 2th Parliament we find Commit- 
tees mentioned upon ſeyeral occaſions ; 
and alſo in his 13th, 167, 17th, 18th, 
19th, 20th 21ſt, 22d, and 234, which was 
his laſt: tho here we muſt ohſerve, that 
all thoſe Acts relating to the Committees 
of Parliament in former Reigns, ate left 
out in Sir Tho. Murray's Edition. 


* 


e 


._ The: Antieot Conſtitution of the Par- 
©.» lament of Scotland. 


IV. 4 4th thing propos d to the Con- 
 __ fderation f the Parliament of Scot- 
land, 7s to tale & view of the Antient 
 Conflitution of that Supreme Court, 

and to conſider what part of it is fit 
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0 be reſtored. 


It appears by our Statute Books, that 
formerly all Barons and Frecholders came 
in Perſon to Parliament, and were ob- 
liged to do ſo by their Holdings. This 
is ſuppoſed to be one of the Reaſons why 
{ome late Authors haye preſum'd to aſſert, 
that our Parliaments were. antiently the 
King's Baron Courts, but it is a palpable 
Miſtake ; for the Reaſon of it appears 
to have been, that they who had a fix'd 

and certain Intereſt in the Kingdom, 
5 Were 


| ww 
were judg d to be the moſt proper and "70 


fit Perſons. to meet, commune, treat and 


come lude upom ſuch things «5 were profitable 
and convenient far the Realm. This is g 
plainly implied and aſſerted to be the 
End of their Meeting in the Ads of 
Jus, I. Cg. 49, & 11. Jam. II. Cap. 
38. Jam. III. C D, 106, Nor can it in 
reaſon be thought to have imply d any 
thing of a ſervile Tenure, ſince Legiſla- 
ture and taking order in Matters relating 
to the A — ion, areActs of Sove- 
reignty.. And we find, as has been al- 
ready ſaid, that our Parliaments in an- 
tient times never look d upon themſelves 
to be the King's Servants; ſo that it 
plainly: appears that thoſe Tenures, if 
they muſt be accounted ſervile, were 
only to ſerve themſelves and their Coun- 
try, and no other way to ſerve the King, 
but as his Service ſell in with that. This 
is plain from the Preface to the Parlia- 
ment of Rob. I. Where it is ſaid they 
met about the various and arduous At- 
fairs that did concern or might concern 
him and his Kingdom, for the Honour of 
God and of our Holy Mother theChurch, 
for the bettering of his Country, the 
Defence of his People, and to maintain 
and confirm the Peace of his Coun- \ 


try. 
D 4 In 
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la thoſe Times they were far from 
weg, that the onſy End of Parlia- 


ments Was to raiſe Mony for the King, 


and to ſupport his Prerogative and Gran- 
deut. They did indeed from time to 
time limit 25 aſcertain his Prerogative, 
and did the King Juſtice in the Matter of 
his Revenues and the Patrimony of the 
Crown, as well as they did juſtice to 
the Subjects: but it is as evident that 
they had an uncontrolable Power to 
annex or diffolve | from the Crown as they 
thought fit; and that the ſole End of 
thoſe AnneKations/ or Diſſolutions was 
the publick'Welfare, and the Defence of 
the Kingdom, without any fegard to the 
Perſon of the King, but in ſo far as it 
fell in with thoſe Ends, as we ſhall have | 
occaſion to ſee afterwards; / But that 
Baron Courts, have, or ever had any 
ſuch Power over the Eſtates of their 
Landlords, let thoſe who have endea- 
vour'd to degrade the Authority of Far- 
liaments by that ee Ka en if 
they can. Sie 
J ᷑ᷣ0 return to * Wa Freehold- 
ers, it is evident that they are the far 
greateſt part of the ſubſtantial) Body of 
the Kingdom, and by conſequence moſt 
 concern'd in its Preſervation and Proſpe- 


rity 7 
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rity; and therefore, generally ſpeaking, 
they have all along been trueſt to its In- 

6 rereft, becauſe their own-Tatereſt and 
that of the Nation is inſeparable. For if 
the Common People be diminiſh'd by Fa- 

mine, Sword, Plague, or by the Oppreſ- 
ſion of the Prince, the Barons and Free- 
holders are the immediate and moſt ſen- 
ble Sufferersby it: Their Lands, how 
large and fruitful ſoever, ate of no uſe to 
them, if not tenanted; and when that 
happens to be the caſe, they are in a 
worſe condition than thoſe whoſe Stock 
is in Trade, for that is removeable to 
other Countrys, and may be improy'd 
by foreign Commerte; in caſe of any of 
the domeſtick Calamitys beforemen- 
| tioned: but the Barons and Freeholders 
cadnot remove theit Lands, there ſore 
4 it's their principal concern to guard a- 
geaiaſt all ſuch things as may leſſen or 
| diſcourage the People. From all which 
| it naturally follows; that they ought to 
| have the greateſt ſhare in the Legiſlature, 
This our Anceſtors thought reaſonable, 
and therefore all Barons and Freeholders 
appear'd perſonally in Parliaments and 
General Councils; and to this we muſt 
juſtly aſcribe the Preſervation of our 
* Freedom and Liberty for ſo many Cen- 
| turies. It was impoſſible for any de- 
; oy ſigning 
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ſſgning Prince or Court eher to bribe 
or force ſo many Gentlemen into Mea 
ſures that were deſtructive to their 
Country: and therefore according as 
this Practice grew in diſuſe, our Prin- 
. in their Prerogative; which 

reduc'd our: Country ſo low as it 
RX is at preſent. 2181 lo 

The firſt tin wor nd m dif 
pen'd with from coming to Parliament 
is iu the Acts of K. James I. Cap. 112. 
and the reaſon was, that many of them 
were not üble to! bear the — 
Wo er inſtead of —— 

obliged to appear in t 
— hs: Head Court of each Shire 
to chuſe two or more wiſe Men, ac- 
cording to the Largeneſs of each 
Shire, except Clarmenan and Ni- 
roſſe, who were each of them to 
chuſe but one; and theſe Commiſho- 
ners of the Shires to have their 
Charges born by the Electors, and 
to chuſe their Speaker, who'was to: 1 
poſe all things Pertaining 1 9 4 
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By this it is evident that the Medium 
of adjuſting the Proportion that each 
Shire was to have in the Legiſlature, 
was their Largeneſs, by which muſt be 
meant their Populouſneſs, and the 
Share they bore in the Publick Burdens, 
there being no reaſon that the Shire of 
Nairn, which pays but g/d J. as its 
proportion of a Public Tax, ſhould have 
ks many 1p repreſent it in Parliament, as 
5 hire of Roſſe, which pays 1131 J. 
that ' Cromarty Which pays but 214 J. 
ſhould have an equal Share in the Legiſ- 
lature with Inverneſs,which pays 121 ; L 
or that Bute 'which pays bur 308 
ſhould have as many Repreſentatives as 
Renfrem, which pays 13534, and ſo of 
the reſt. In like manner as to the Bur- 
rows, it's not reaſonable that Whitehors 


which ys but 8 J. ſhould have as many 
| Repreſentatives in Parliament as Gleſ- 
gow, which pays 1800 J. or that Inner- 
Bervy which pays but 61. towards a 
Public Tax, ſhould have as many as 


e 


Something towards a Remedy of this, 
as to the Counties, has been done ſince 

the Revolution, by the 11% Act of the 
\ Earl of Melvils Parliament, upon the 
. Ground laid down in this Act of King 


* 
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1} James I. which is there refer'd to, and. 
> affigns the Reaſon to be the Largeneſs, 
=. Extent and Value of the Lands held by 
the Barons and Freeholders in thoſe 
Shires: but it may juſtly deſerve the 
conſideration of our Parliament, whe- 
ther more of this ought not to Be done, 
both in reſpelt of the Countys and Bur- 
nen 
+ By this means the Nation ſhould be 
more equally repreſented, and it would 
not be ſo ealy for any future Prince to 
- inflaence our Parliaments, as ſometimes 
they have done, to fall in with ſuch 
Mieaſures as are prejudicial. to the King- 
dom : At the ſame time it would do Ju- 
ſtice to the Barons and Freeholders, who 
had a. Rigbt to come to Parliament. 
themſelves, that the Number of their 
Repreſentatives ſhould be enlarg d. Per- 
haps it may deſerve conſideration, whe- 
ther all of them whoſe Eſtates will bear 
the Charge, ſhould not bereſtor'd to that 
Right, Which ſeems not to have been 
entirely taken from them till the Reign 
of King James VI. for in that of his 
Mother Queen Mary, we find all of them 
to have been preſent in Parliament, 
when a War was agreed on againſt Eng- 
land, as appears by the 34 Chapter of 
the Parliament held at Monkton hall: _ 
| that 
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that the 112eb Chapter of K. James 1's 
Acts, did not deprive them of that Pri- 
vilege, but oy freed them from the 
Fine they were formerly liable to for not 


attending in Parliament, is evident from 


this, that we find them mention'd as 
preſent at ſeveral ſubſequent. Parlia- 
ments, viz. the very next, which, was 
held at Perth, April 26. 1429. We find 
them again in the Parliament held at 


Edinburgh in the Reign of K. James II. 


July 14. 1455. And in another Parlia- 
ment held there in 1449. we find the 
Freeholders of Regalitys in the King's 
Hand, order'd to appear in Parliament 
as well as thoſe of Royaltys. The 
Freeholders were likewiſe preſent at the 
Parliaments held in Edinburgh Auguſt 6. 
1452. and Aug,4. 1455. And in the 
AQs of King James II. collected by Sir 
Thomas Murray, Parl. 14. Cap. 75. we 
find that no Freeholder who held of the 
King under the Sum of 20 /. ſhould be 
conſtrain'd to come to Parliament, or 


General Council, except he be a Baron, 


or ſpecially warn'd by the King. By 
which it is evident that all Barons were 


ſill oblig'd to attend in Parliament. We 


find no mention of the Freeholders in 
any of the Parliaments of K. James III. 
who was a Tyrannical Prince, and in all 

* pro- 
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probability improv'd his Grandfather's 
AQ, ifpanſity with their Preſence to 
hinder their coming : bur in the > erg 
of his Son K. James IV. Cap. 113. we 
find it enacted, that all Barons 40 Pree- 
holders; above the extent of 100 Marks, 
ſhould come in Perſon ro Parliament, od 
pain of the old Fine; while thoſe under 
chat Extent were excus'd on ſending 
their Commiffioners. So that this muſt 
be underſtood to have been the Conftitg. 
tion of our Parliament till the Time of 
K. Janes VI. Nor do we find any Law 
in His Time, or ſince,” that expreſly ab- 
rogates the fime: for the rr3th Att of 
his 1175 Parliament relates to the Com- 
miſſibners of ſmall Barons and Freehol- 
ders, add only releeves the remainder of 
the ſmall Barons and Freeholders from 
their preſence in Fatliament; but does 
not el the Barons and Freeholders 
above tlie Extent of 100 Marks * 
coming to Parliament. The 272 A 
of is 1575 Parliament, takes order in- 
deed that no Barons be receĩv'd as Com- 
miſſioners of a ny Shire, except they 
produce Commiſſions granted to them 
in a full Convention of the whole Ba- 
rons of the Shire: It's true; this ſeems to 
mply, that thoſe Commiſhoners muſt 
repreſent all the Barons, yet it does not 
; | ex- 
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exprelly ſay ſo ; and fince it enjoins that 
the Commiſſion muſt be authoriz'd by 
the Subſcription of a great Number of 
the Barons then preſem, and not by all 
or the Majority, it leaves room to con- 
jecture, that the great Barons were not 
by this Act depriy'd of their Privilege 
of coming in Perſon, eſpecially conſi- 
dering the beforemention'd AQ of K. 
James IV. that exprelly enjoins their 
coming. 8 r 
The 35th AQ of tbe firſt Seſſion of 
the firſt Parliament of K. Charles II. on- 
ly regulates the Elections and Charges 
of Commiſſioners from Shires, but does 
not expreſly forbid. the Appearance of 
the Great Barons in Perſon. So that the 
113th A& of K. James IV. which Sir 
Thomas Murray in his Collection calls the 
78th Act of his 60h Parliament, muſt in 
all reaſonable Coaſtruction be. Rill 
thought to be in force; for his Commiſ- 
ſion from K. Charles II. which is prin- 
ted before the Acts, extends only to 
the collecting and printing of ſuch as 
were ſo. RA . 

The allowing of all the Great Barons 
to come to Parliameat, or at leaſt the 
granting them more Repreſentatives, is 
highly reaſonable, becauſe ſince the Bi- 
ſhops, Abbots, and Priors, who made up 

the 


the third Eſtate before the Reformation, 
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are now juſtly laid afide, out Patlia- 


ments are not fo numerous, and by con. 


ſequence their Weight and Authority' 

not ſo great as formerly. That he 
bringing in of more Barons, inſtead of 
thoſe Clergymen, is certainly much 


mote for the Intereſt of the Country, 
tan to ſupply their Places by Proteſtant 


Biſhops, will evidently appear by: the 
following Argument. 
"Thoſe Popiſh Clergymen had nbt ſuch 


an abſplute dependance upon the „King 


as the Proteſtant Biſhops, but owti*d the 
Pope and the'Conclave of Rome, as their 
more direct and natural Superiors; and 
the Abbots depended entirely i on the 


Choice of the Monks, and therefore 


were not ſo apt to be at the Pais of 


the Court as our Proteſtant Biſhops, 


who immediately depended on the King 


and no other Perſon for their Prefer- 


ments. This is evident from the Roman 
Clegys. having many times eſpouſed 
the Quarrel of the Church of Rome, a- 
gainſt that of their Princes in moſt Na- 
tions of Europe; and the danger of that 
in Scotland was: well enough perceiv'd 
by our Anceſtors, which occaſion'd thoſe 
frequent Laws we find in our Statute 
805 againſt Clergy mens going out N 

the 
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the Country to purchaſe Beneſices iſt 
Rome, eie 46171 3189-3, don 
Sir Thomas Craig, in his Book de Fen- 
dis, Edinburgh Edit. in Folio, Pag. go. 
ſays, That our Archbiſhops, Biſhops, 
aud Abbots, were all Elective Digni- 
ties; the Archbiſhops were choſen by 
the Biſhops, and the Biſhops: by their. 
Chapter, with the Conſent of the No- 
bility of the Country; and the Abbots 
and Priors were choſen by their -own 
Convents. But the Pope, the King of 
France, and King of Scots, falling after- 
wards into an ambitious Content ion a- 
bout naming the Perſons to thoſe Pre- 
lacies; the Elections which before that 
time were altogether free, were in- 
trench d upon, and the Chapter or Con- 
vent nam' d three, of whom the King 
choſe one, and the Pope confirm'd him, 
as appears by the Pragmatical Sanction 
and ſome of our Statutes: But in proceſs 
of {ime both the Election and Nomina- 
tion a the King, and the Chapter 
only made choice 12 Forms-ſake. By 
our Acts of Parliament this appears to \ 
have been in the time of James V. 5 
Let by their Authority in Parliament, 
and otherwiſe, they had ſo much in- 
fluence, that there are two remarkable 
LIaſtances of their having indanger'd the 


-,.., Abo) 
uin of the Nation, rather than they 
would part with any of their Benefices or 
 quitz Ragoftheir Superſtition. The firſt | 

* = when for fear of their Religion 
— — an Interview bet wixt our 
James V. and his Uncle King Hen- 
5 Nil of Ex _ and by conſequence | 

Unionof the Nations upon more ho- 
_ neurable Terms than any that we have 

had offered ſince, which 'occaſion'd/our-j 

diſgraceful —— at Solan Moſſe; 8 
the grief of which kilPd that unhappy Þ 
and miſled Prince. The ſecond Was 
their Breach of the Contract of Marri- 
ape berwixt our Queen May- and che 
Prince of Wales, afterward Kiln: Edward 
VI. which occaſion d our ſhameful de- 
feat at the Battel of Myſciebrowgh, and 
the Country to the Devaſtations 
of the Engliſh, as their matching her ro 
.the Dauphin, did afterwards ur us 
ha} wa 6 Frame, 4 

King James the Sixth, who: was a | 
cunniug Prince, and fond of Ae 
tive to the higheſt degree, _ 

_ "ceiv'd, chat if — . Pockefian 
Biſhops i into the — of Scorland, 
ho ſhould have an intire dance 
upon the Crown, they might be as uſe- 
. ei whih eb that Toweriag Monar- 
he . in view, as the or 
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piſh Biſbeps had formerly been to ſup» 
port the Fay, in which the Event 


ſhew'd he was not miſtalken. 


Another thing propoſed to the Con- 
ſideration of the Parliament, is, Whe- 
ther or not they may-think it proper to 
reaſſume their old Privilege of chuſing 
their Speaker. This was their antient 
Right, as appears by the Act of Jam. I. 
Cap. 112. formerly mention q. Nor do 
we find that they were depriv d of it by 
any Law till the time of King Charles II. 
when this Power was conter'd on him by 
the firſt AR of his firſt Parliament. How 
much this hath been ſince improy'd, to 
leſſen the Privileges of Parliament, is well 

It may alſo deſerve their Conſiderati- 


oa, Whether they ought not to exclude 


the Officers of State from voting in Par- 


liament, as ſuch. The King of Scat land is 


none of the Eſtates, tho formerly he 
us d to preſide in Parliament; and there- 
fore there ſeems to be no reaſon that his 
Miniſters ſhauld have any Vote there as 
ſuch, for this can no way conſiſt with our 
ald Conſtitution, as appears by the 47% 
Chapter of the Statutes of David the 24, 
the Title of which is, Soli Confiliaris - 
Elefti debent Intereſſe Concilio Regis, 
„ R _— where 


, 


n) 
where it is ordain'd, that no Perſon of 
what Quality, Eminence | De ree {o- 
ever, bring any other Perſpn with him- 
ſelf into the King's Council, as a Coun- 
ſellor or Aſſeſſor, except thoſe who are 
choſen by the Council and the Eſtates; 
and the like is confirmꝭd by the Statute 
of Rob. II. CS. 1. This Practice ſeems 
alſo directly to thwart the Act of 74. VI. 
Parl. 11. Cap. 40. which obliges the King 


1 


to do nothing directly or indirectly in 


prejudice of free Voting and Reaſoning, 
ſince it is evident that the Voting of bis 
Miniſters muſt certainly have an Influ- 
ence upon the Votes of others, who have 
any dependance upon the Court, or ex- 
cation from it. eine ans; 
The Privilege of creating Lords of 
Parliament and Royal Burrows, relates 
alſo to the Conſtitution of Parliament, 
and therefore deſerves the Conſideration 
of the Eſtates in the next Act of Settle- 
ment. Antiently Peers were created in 
Parliament: Thus we find many Earls 
and Barons- created in the Parliament at 
Forfar by K. Malcolm, An. 1061, and 
amongſt them the Lord Douglas. Wwe 
find likewiſe that Renneth IIIL. obtained 
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the Conſent of the three Eſtates when 
he confer'd the Title of Prince of Cam. 
ber land upon his Son, Ar. goo. and Ro- 
bert III. in a Parliament at Perth, An. 
1396. created his own Son Prince Davia, 
Duke of Albany. And indeed it is but 
reaſonable that they who are made Lords 
of Parliament, and by that means en- 
tituPd to a Power of Legiſlation, ſhould 
be admitted with the Conſent of Parlia- 
meant; of which antient Privilege we 
have nothing left now. but the Shadow, 
_ is the reading and recording the 
Patents in Parliament. 
This will appear to deſerve the Con- 
ſideration of our Eſtates ſo much the 

more, if they conſider what Sir Tho. 
Craig ſays of the Original of the Lords 
ol Parliament in his Book de Feudis, p.79. 
The Name of Lords and their Digni- 
ty in the Government, ſays he, aroſe 
e thus: In the beginning they were 
4 only Barons, and are no more ſtill; 
hut the Name came from hence, all 
* Barons were obliged to give their Pre- 
- «< ſence in Parliament, but when they 
© were all there it being impoſſible to 
_ © collect their Suffrages becauſe of their 
Multitude, one or two was choſen 
from every Province to treat with 
(the King about the Affairs of the 
9 King- 


2 


* 


| ('54') 
« Kingdom. At firſt thoſe of the great- 
« eft Dignity and Experience in Affairs 
a "ag „ Were _ delegated, and called by «tic 
Members ©* Namevt Lords; but after Apes grow- 
of Parlia- e ing more degenerate, and Parliaments 
| "14 Lede becoming more frequent, becauſe 
Farlia-· Hoſt Controverſys were decided in 
ment. ee them, che leſſer Barons were not able 
4 to beat the Charge of attending: and 
e hence it came to paſs, that thoſe who 
hau moſt Riches were delegated in- 
4 Read of thoſe who had molt Experi- 
* ence,andfſo thoſe richer Barons retain'd 
e that Dignity during theit Life. Afid 
« as Mankind is always prone to Flat - 
*'rery; they retained the Name when 
the Parliament was up, and their 
„ Heirs being poſſeſs d of the ſame E- 
< fates, were unwilling to part Wich 
© the Name. And thus it came to paſs 


jn progrel3 of rune, that thoſe who at 


* firſt were only Commiſſioners from 
_ * the Barons, were taken into the nuth- 
e ber of the Lords of Parliament, as 
© often as Parliarhents were ſummoned. 
By this it would ſeem, that tho the 
Titles of Duke, Marqueſs, Earl, Viſ- 
count and Lord, advanced: thoſe that 
had them to higher Degrees of Honour, 
vet it gave them no Authority to ſit in 
rliament, but as they were Barons 


5 


ſo 
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ſo that i it was an Intrenchment upon the 
of the Barons, fince they did 

not all come to Parliament in Perſon, 
that any Baron ſhould ſit there by virtue 
of a Patent of Nobility; without a 
Commiſſion' from the other Barons. 
But ſince this Abuſe is of fo long * ak 
ing,” aod that there are ſo many 
Men concerned in it, as would * 
of dangerous conſequence to redreſs it, 
perhaps it may- deſerve the conſideration 
our Parliament, whether this ſhonld 
not be one of- the Preliminaries for the 
next Succeſſor, thatno Patent of Nobili- 
ty ſhall henceforward carry an Heredi- 
tary Right to ſit in Parliament, without 
the Conſent of the Eſtates. This 
would raiſe the Dignity of our preſent 
Nobility, which is auch diminiſh'd 
every day by the addition of new Fami- 
lys, and be a ſufficient Guard agaiuſt 
the Deſigns of ſucceeding, Princes to 
make a nce in the Houſe on the 
| Court-lide, e mw en of ane 

Country." / ©, 

. ins as 2 which 
have a Power ſcndiog 8 to 
Parliament, chere is no IE to doubt 
but they were at firſt dignify d with that 
Privilege by the Conſent of Parliament, 
tho we dont find ĩt expreſly mention d 
* 4 in 


* 


in our printed Acts. The other Privie 
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lepes of ſeveral of them, and the man- 
ner of their Government, we find; from 
time to time ratify d and regulated in 
Parliament; particularly as to the chu · 
ſing of their Councils and Magiſtrates, 
as may he ſeen in the Acts of J.. II. 
Parl. 1 1. Cap. 46. J. III. Parl. 5. Cap. 
30. where for the more ſecurit7 and 
freedom of the Burrows, it is enacted, 
that: no VDonſtable or Captain of any 
Caſtlie may bear Office in the Town. 
Fatl. 14. Cap. 108 that the Election of 


Officers be without Partiality or Maſter- 


ſhip: and Jam. IV. Parl. 6. Cap. 80. 
Jam. V. Parling. Cap: 26. ON Jam. VI. 


Pal: 20. CH. That all their Officers 


be Traders and Dwellers Mithin the Bur- 
row:: and James III. Parl. 14. Ca . III. 


& Ham. VI. Parl. 5. Cap. 64. & ar. 7. 
Cap.119.' the Royal Burrows:areallow'd 
a yearly Convention ſofo Matters con- 
cerning their State, and the Welfare of 
their common Frade; which is a Con : 
firmat ion of their antient Curia, or Par- 


liamentum quat uur Burgonum, the firſt 
laſtitution of which we: know not, but 
find it mentioned in the Parliament of 


David II. An 1368. but the old Laws, 
called Legss Burgorum, were enacted in 
the Reign of David I. Andif GT 
TEN 35 ö 
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OC) 
could not grant thoſe leſſer. Privileges 
without the Conſent of the three E- 
ſtates, it is very improbable that he 
could give em this, which is the higheſt 
Privilege of all, and a part of the So- 
vereignty it ſelf, without their Conſent. 
Tho there be no mention of this found 
in our printed Acts as to our old Bur- 
rows, yet it appears plain enough from 
Parl. 2 5. Ja. VI. Cop. 263. where it is 
orda ind, That three Burrows be built 
ig the Highlands, vix. one in Ryntire, 
another in Lochaler, and a third in 
< the: Lewis, to which our Soverain 
« Lord and the Eſtates forſaids, ſhall 
grant, and by theſe Preſents grants 
< allPrivileges which his Highneſs or his 
Predeceſſors have granted to any other 
„ Burrowes within this Realm. And 
<« that it ſhall be lawful to our Sove- 
rain Lord, by the Advice of the Lords 
of his Majeſty*s Exchequer, to grant 
to every one of the ſaid Burrowes fo 
much Land and Ground from his an- 
© nex d Property, as may ſerve to build 
< the ſame upon, with as much Land 
and Fiſhing. next adjacent, as may 
4 ſuſtain. the common Charges of theſe 
bn 
This is ſufficient. to explain the Me- 
thod how our Royal Burrows were * 
153 ed, 


— 


ate: And by an Act of K. 


(0 


ed, und eumme by their Frivileges; ac 
there is another Act which helps fili to 


make it clearer, vis. Parl. 11. Jam. VI. 


Cap. 112. which enacts that no Burrow 
may ſell their Freedom in whole or in 
art, withdut conſent of Parliament. 
"Reaſon of which is plain, becauſe 
y had that Freedom by their Conſent, 

therefore no leſs Authority was ne- 
eeffury to deſtroy than there Was to ere- 
. II. Part. 
11. Ac. 4 5. it is enacted xdiat no Regalitys 
de 5 withopt” Conſent of -Paflia- 
; which may eco b Mat. 


tet te Levin all doubt: 


—— this may be added, that 1. fam 
phly neceſſary" for rhe. Parliament to 
mto their iy whether it 
my not be fit in the next Act of Settle. 
mem to deprive little inſignificant Bur- 
rows of their Privilege of {ending Mem- 


bers to Parliament, and to confer” the 
fame upon ſeveral conſiderable Towns 


which have it not. This were à ready 
way to have the Nation more fully and 
truly repreſented” in Parliament, and 
Tikewifſe to prevent Bribery in Elections, 


or taking off of Members from the Inte- 


reſt of their Country, when elected, 


by Bribes, Penſions, Or. For f. btan- 


rial and rich Towns are under no Tenta- 
tion 


1 | 
tion to take Bribes, or to eleQ infignifi- 
cant and needy Men, who are neither 
capable of ſerving their Country in Par- 
liament, nor proof againſt Bribes, to 
make them eſpouſe an Intereſt contrary 
to that of the Nation. This will ap- 
ar to be the more reaſonable, becauſe 
by the 111 A of the 11th Farlia- 
ment of R. James the 6th, it is ſtatute 
and orda ind, that the Taxation of the 
Free Burrows ſhall no ways be altered, 
but ſtand as the ſame ſtood in all Times 
preceding ; chat is to ſay, their part of 
All General Taxations in time to come, 
all extend to the 6th part thereof only. 
This ſhews it to be altogether unreaſo- 
nable, that they who bear but a 6h part 
of the Publick Charge, ſhould have any 
more than a 6th part of the Repreſenta- 
tion in Parliament; otherwiſe they may 
impoſe upon the Nation, as they have for 
the moſt part done of late, in making 
ſuch Laws as are againſt the Inclinations 
of thoſe who bear the other five parts. 
It would ſeem alſo to deſerve the Con- 
ſideration of our Parliament, Whether 
it were not fit to make a Law, that no 
Lord ſhould be capable of being admit- 
ted, nor no Commoner capable of being 
elected a Member of Parliament, with- 
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out a previous examination by * 
mittee of Parliament appointed 
attend Elections, as to his Abilitys, 
and particularly as to his Knowledg 
of our Conſtitution. This "would" ob- 
lige all Men of Note to read our Sta- 
tutes, Law. Books, and "Hiftorys,” and 
the beſt Treatiſes about Government, 


and the Intereſt of Nations, carefully; 


and having once imbib'd true: Notions 


of our 6wn Conftiration; and juſt Ide- 


as of Government in general, they 
would not be fo eaſily bevoght to comply 
with Arbitrary Princes, as too many 


have been of late beeauſs of their _— 


Teen Tong or et 
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v. The 5th thing ebrogd to the Cos. 

p Bin of our Parliament is, Whe- 

thet it may not be proper for them, in 

the next Act of Settlement, to ſecure to 

themſelves their antient Share in the 

Jura Majeſtatis, and Adminiſtration for- 

merly' mention. ON 
r DI 31 

"The Post- of the Scots rohe 
formerly, i in Peace and War. 

7 1. That there be no War or Peace 

made without their Conſent. Our Hi- 

ſtorian Buchanan informs us, that King 

| Robert 


(61) : 


Robert the Second, at the Solicitation 


of France, agreed to a Truce with Eng- 


land, but in vain, becauſe it was not in 

his Power to make Peate or Truce with- 
out Conſent of Parliament. He gives us 
likewiſe an older Inſtance of Malcolm 
the Fourth, who by AGt of Parliament 
was oblig d to make War upon Exgland, 
becauſe K. Hen. II. had fraudulently 
depriv'd him of the Northern Counties. 


greed voluntarily to part with Vorthum- 
berland, the Eſtates would not allow it, 
but told him, he could do no ſuch thing 
without their Conſent. In like manner 
they oblig'd Baliol to denounce War a- 
gainſt King Edward I. of England, for 
having deceitfully prevail'd with him to 
own him as his Superior; which they 
determined to be void, becauſe the King 
of Scots could no nothing which related 
to the State of the Kingdom, without 
the Conſent, or againſt the Mind of the 
three Eſtates. a. £33 ; | 
Isa King Robert the Second's Time, 
when the Exgliſb had invaded our Bor- 
ders, under confidence of a Truce, the 
King was for paſſing it by, and obſerv- 
ing the Truce; yet the Nobility, not on- 
ly without his Conſent, but directly a- 
2 ö gainſt 


o 


And when this puſillanimous Prince a- 


| =_ > 
gainſt his Will, reveng'd themſel ves by 
an Inyaſion upon England ; ſo far were 
our Princes in thoſe days from having 
Peace and War at their own Diſpoſal. 
King Fewer the Third, one of the moſt 
Arbitrary Princes that ever we had, when 
Henry the Sixth of | Exglend ſolliei ted 
him for a perpetual League, or a durable 
Peace, | frankly own'd that he could do 
no ſuch thing, becauſe it was forbidden 
by an antient Law. In the Minority of 
King James the Fifth, the Duke of A.. 
bam bis Viceroy being bred in France, 
and totally addicted to the Intereſt of that 
Court, he endeavoured at their Sollicita- 
tion to engage us in a War with Englend. 
— — rr 
in Parliament to raiſe an Army for De- 
fence of | their Country, according to 
their ancient Conſtitution, and mazch'd 
with them to the Borders; but perceiv- 
ing that the main Deſigu of the Gover- 
nor was to give the Engliſo a Diverſion 
in favour of the French, and that the 
Earl f Shrewsbury, the Great Engliſ 
General, kept only upon the deſeuſive, 
and did not invade us, they would by no 
means invade England: But the Earl of 
dae, foys Biſhop Laib, and wee 
- 0 2 | | W 


nit will a 


„„ 
of, the Nobility told the Governor plain - 
ly, that they were there to deſend their 
Country according to Law, but would 
not invade till be ſhewd them 
the Cauſes why. Thus the Viceroy was 
oblig d to forbear, tho be was a Prinee 
of greater Prudence and Conduct than 
moſt of the Kings of his Family that had 
gone before him, and had the Fl Exer- 
ciſe of the Royal A Theſe are a 
few of the many Inſtances of this ſort 
that are to be found i in our Hiſtory z but 
appear more uncontrovertibly 
plain from the following Acts of Parlia- 
ment. 

In the Ads of King James the Third, 
cap. 100. they order-allthe Subjects to be 
ready arm d with twenty days Proviſions, 


upon eight days Warning, to attend the 


: they appoint the Length of their 


Spears, the Lengrh of their Jacks, the 


that 
Lord and Baron, | for they were then the 


Faſhion of their Targets, 


and 


Commanders, ſhould be anſwerable 
their Mens obſerving good Diſcipli 
they gave Ocder for repairing and fur- 
ni the Caſtles belonging to the Kin 
or any of che Subjects. They debate 
conſider of the Juſtice of the War againſt 
"Edward LV. King — *.. 
Cau 


( 64 ) 

Cauſes of it in the Act, and take notice, 

That the King was altogether for 
« Peace, {a that it had been acco2ding to 
ce the Þonour and Moꝛchip of his Þigh- 
c neſſe and the Realm, - be the Sycht of 
ce“ his ſaid thee Eſtatis. They 2 
“ The thre Eſtatis foirſaid, - hes chaiefoir 
<* hartfully of thair awin free Will, 
« ograntit and promittit to our Soverane 
« Lord, to remane and abide at the Com- 


. * mand of his Hienes with thair Per- 


c ſounis, and thair Subſtance of Landis 
and Gudis, in defence of his maiſt no- 
bil Perſoun, his Succeſſion, Realme 
and Liegis, as they and thair Forbearis 
bel of auld times done of beſoir. 

' By this it is plain, that the Propoſals 
of Peace made by the King were laid be- 
fore the Parliament, and ſubmitted to 
their Judgment, and that his Majeſty 
could not engage them in a War without 
their own Conſent, they knew no ſuch 
Prerogative belonging to the Crown; 
and therefore the Rule of their attending 
him in the Warg Was the Pradice of their 
7 The Power of the Eſtates in Matters 
of War, is further evident from the o- 
ther Articles of this Act, wherein they 
* 9 of the 3 every 


15 
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15 days, appoint Guards on the ge; 
Coaſts at every lis Miles diftatice, that 
if the Enemy invade by bis Wardens, 
the Kin ſhould reſiſt by his Wardens 3 
but if . Ring of gland invaded in 
Arr the Kine ſhould reſiſ bim in Per- 
ſo that here he was Apporuge. Dax 
Ball by the Authority of the Eſtates, 
Their Power in Minze Matters was of 
univerſal extent, from the higheſt Act of 
it, in appointing the Commanders, to the 
very lowelt of it, which was appointing 
the Couriers, and ordering the Treaſy- 
- to pay them for their Intelligence, 
erefore we are not to wonder, that in 
the ſame Act we find the Eſtates order 
Proclamations to be iſſued out againſt 
Traitors, and appoint Gariſons, with the 
Number of Men that ſhould maintain 
them, the Officers that ſhould command 
them, and the Pay that both Officers and 
Soldiers were to have. 

In the Reign of Queen Mary, it was 
one of the Articles agreed on betwixt the 
Deputies of the Court, and thoſe of the 
Nobility, That the King and Queen nei- 
ther make Peace nor War on their Parts, 
but by the Counſel, Judgment and Con- 
ſent of the Eſtates, according to the Or- 
dinance of the Country, and as was ob- 

F ſerved 
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| ſerved by their Predeceſſor * ; which 
wasafair Acknowledgment of the Power 
oy TOW had WT in that mat- 


Eſtates havin ng . great a. Power 
irs of War and Peace, it follow- 
er naturally that they ſhould have a 
Rigbt to take Order about arming or 
People, and training them * the uſe 
of thoſe Arms, 80 much of yereign- 
4 being then lodg'd in the 17 5 Eſtates, 
ey 8 no danger of Rebelli - 
on froh the 17 Wh; 115 them- 
ſelves were only the Quinteflence, or re- 
fin'd part of them met in Þ ent, 
and could have no diſtinct Imercſt from 
that of the People, whom it was their 
Advantage tocheriſh and encourage : The 
Barons and Freeholders could not other- 
wiſe maintain their own. Grandeur an 
Riches, but by having Subſtantial and 
Wealthy Tenants; and the Burrows could 
not expect that their Corporations ſhould 
flouriſh either in Commerce or good Diſ- 
cipline, if the Burghers and other Inha- 
bitants were not n by a mild and 
good Goverumeut. This being the Ca 
and the Wen of the Government an 
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People one and the ſame, the Parliament 
from tine to time appointed all of them 
that were capable of bearing Arms, to 
be arm*d and diſciplind, ſettled the 
Days for their Rendevouzes, order d 
Buts to be erected in every Pariſh, that 
the Youth might on Holidays be encou- 
rag d to improve themſelves in Archery; 
and enacted that the Sheriffs, and Barons, 
and Magiſtrates of Burrows ſhould take 
care to {ce this petform'd, arid levy. Pe. 
nalties upon thoſe that neglected or tranſ- 
greſſed thoſe Statutes. Thus in the Acts 
of William. the Firſt; Cap. 23. it is enac- 
ted, that every Man {hall be arm'd for 
the Defence of the Kingdom according 
to his Ability ; and the Arms are there 
ſpecified, and Muſters appointed by the 
Sheriffs and Barons every Eaſter.  - 
Ia the Aﬀ8$of Robert the Firſt, Cap.27. 
the like is enacted. In the Acts of Famer 
the Firſt, Cap. 20. it is ordain d, that e- 
very Man busk them to be Archers from 
twelve Years of Age; and that in every 
ten Pounds worth of Land there be 
made Bow-marks, eſpecially near Pariſh- 
Churches, where every Man ſhould at 
leaſt ſhoot three times in his Turn; and 
the Proprietor of the Land or Sheriff, was 
to raiſe a Fine from every Man that did 
12 not 
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not come to the ſaid Archery. Cap. 48. 
it is ordet d, that there be four Rende- 
vouzes in each County per Ann: 

In the Acts of "wok the Second, wy 
71. it is ordain d, that the Lords and Ba- 
rons, Spiritual and Temporal, hold Ren- 


devouzes of the People ſour times per 
Ann. that che People uſe Archery each 


Sunday 3 that every Man ſhoax fix times 


at leaſt, and have Money allow d him to 
drink 3 that there be four or ſive pair of 
Buts in each large Pariſh, and that al 
Men from twelve to fifty uſe ſhooting, 

In the Acts of James the Third, cap. 
106. it is. ordain d. that the Sheriffs hold 
Rendevouzes of the Subjects according 
to the Act, and give the King an account 
under his on Seal, and that of four 
Barons of the Sbire, of all the Men a- 
ble to carry Arms in the ſaid 2 and 
Gal their being armed according to, * 
A | 

In the Ads of King James. the Fourth, 
cap. 53. Rendevouzes are appointed four 
times per Ann. in like manner, that all 
Men from fixteen to ſixty be ſufficiently 
arm'd, and that the Sheriffs and Magi- 
eaten of Burrows take care to {ee Mir 
Act put in Execution. e l 


. . 
— 
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In the Acts of King Jame, the Fifth, 
cap. 55. Rendevouzes are appointed 
twice per Ann. and that all the People be 
armed according to their Degree and A- 
bility. And cap. 59. it is ſtatute, that 
every Earl, Lord, Baron, and Laird, give 
the Names of the Perſons that come with 
them to the ſaid Rendevouzes, and the 
manner of their Armour to the Sheriff, 


e. 0 
In the Acts of King James the Fifth, 
cap. 61. it is enacted, that in order to 
diſcipline the People thro all the King - 
dom, every Sheriff, Stewart, Baillie, 
Provoſt, Alderman and Baillies of Bur- 
rows, Lords and Baillies of Regalities, at 

every Weaponſhawing concur with the 
King's Commiſſioners,” that ſhall happen 
to be deputed to them, and they toge- 

ther to conſult with the moſt able Per- 
ſons of the Shire; and after they have 
enrolled the Names of every Man with 
their Harneſs and Weapons, chuſe one 
Able Man or more for every Parilb, who 
ſhall be Captains to the Companies of the 
faid Parifhes, to teach them the uſe of 
their Arms; and (ball aſſemble their Com- 
panies at leaſt twice per Month during 
May, June and July, and the like in all 
other Months, if they find it convenient; 

* F 3 and 
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and the ſaid Captain to be choſen, as aft 


as ſhall be ſeen expedient, by the Sheriff 
of the Shire, and the eee 
Council join d with him. 
Thus we find that our People. were u- 
niverſally and continually train d up in 
the uſe of Arms, that every Man was 
obliged to be arm d according to his 
Quality ; and that the Command of thoſe 
armd Men was not entruſted with every 
Man that could get a Commiſſion from 
the King, but either with ſuch as were 
choſen by the People themſel yes, as in the 
above · mention d Act, or with the Lords 
and” Barons that were their Landlorda 
and Maſters, and by conſequence oblig d 
in Honour and Intereſt to treat them ci 
villy; and being fo much concern'd in 
the Welfare of * Kingdom themſelves, 
were not ſo liahle to be db bought 
over to eſpouſe the Intereſt of the Court 
againſt that of the Country, as Mereena- 
ry ee and Landing Armies have e- 
ver ; 
"The firſt Attempt of introducin Mer- 
cenary Troops among us, we find to 


have been made during the _ of 
Mary of Guiſe, Dowager t 


net N Fifth ; and this ſhe — pak _ 
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viſh mean-ſpirited People of our own 
as ſell in with then. They of- 
fered alſo ro impoſe a Tax for maintain- 
mg thoſe mercenary Troops, and would 
then have compleated our Slavery un- 
der that French Adminiſtration, had not 
300 Barons, being equally offended with 
this Tyrannical Project and the ſluggiſh 


Temper of the Nobility, who by their 


filence betray'd the Publick Liberty, met 


at Edinburgh of their own Accord — 
dars, their Number to the 
egent with a noble — 9 
rien t their Anceſtors had not only 

their Country againſt the Eng- 
liſd, — than they 
were then, but had alfo frequent! 


ded England; and that they were not fo 
much ted, but they were till 
willing to hazard their Lives and Eſtates 


indefence of their Country; that it was 


torr 


of moſt dangerous Cenkjuctice, 
the Safety of the Nation to mer- 
cenary Soldiers, Men of no Subſtance or 
Expectation, and therefore liable to be 
tempted to do any thing for Money, Men 
whoſe infatiable Avarice is ready to be in- 
flam*d'by every new Opportunity, and 
who . other Standard of their Fi- 
wi variable Fortune: but ſuppo- 
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ly inva- 


1 
ſing it to be otherwiſe, and that they are 
more acted by Love to their Country, 
than by any reſpect to their own private 
Condition, is it credible, that mercenary 
Soldiers will fight with more Courage 
for other Mevs Eſtates, than the Proprie- 


tors themſelves will do ſor their own ; and 


that a little inconſiderable Pay, which is 
to laſt no longer than till the War is at an 
end, is more capable of inſpiring vulgar 
Fellows with Courage, than the Confi- 
deratioh of fighting for Eſtates, Wives, 
Children, Honour and Religion, is ca- 
able- of | animating our Nobility and 
Gentry 2 They added beſides, that the 
Meaſures propoſed, related to the Eſſen- 
tial part of the Government, and was a 
thing of too great Conſequence to be 
treated of at that time, and during the 
Nonage of their Prince; and they con- 
cluded like Men of Wiſdom and Fore- 
fight, that this making uſe of mereenary 
Want of Military Diſcipline and Experi- 
ence among the reſt of the People, make 


War, and expoſe the whole Kingdom to 
danger. This Remonſtrance, and the 
Fear which the Regent had of the Re- 


ſentments of ſuch a Body of 9 
A1 | * OD - 
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| obligedher to lay aſide the Project, and 

to acknowledg her Erro. 8 
There happen d ſoon after this cher 
remarkable Inſtance of our Nobility and 
*s' aflerting their Power in matters 
of: War, which was thus. In the Year 
1557. the Regent aſſembled the Nobili- 
ty at Nembattle, and preſſed them to de- 
clare War againſt — both upon 
the account of the Injuries they them- 
ſelves had received, — their League 
with France ; but they could not be pre- 
vailed upon to be the firſt Aggreſſors. 
At laſt being provoł d by new Injuries 
from the 885, they were brought to 
denonnce War: But Monſieur 4d Oſel, 
the King of France's Lieutenant-General, 
and Commander of his Auxiliaries in 
Scotland, having by the Advice of the 
Queen Regent and her Faction, -preſum'd 
to catry the great Guns over Tweed, to 
attack Marl Caſtle, before any ſuch thing 
was agreed upon by the Nobility and 
Gentry, who were then in the Camp, 
they reſented it highly ; and the Duke of 
Cbaſtelberault being at their Head, they told 
the Regent and her Faction, that this was 
a. greater Power than ever any of their 
Kings had laid Claim to, and — 
* called a Council, wherein they _ 


Gn - 
red Monſieur i Oſel to bring back the 
great Guns on pain of Treaſon ; at which 
tze Queen Regent and he were both ex- 

tremely offended, but there was no Re- 
Majeſty complain d that it was a Violation 
of her Authority as Regent, and Mon- 
fieur complain'd that it was a Diminution 
of his Maſter the King of Frances Honour, 
whom he repreſented, This Story is to be 
found at large in Leſily and Buchanan. 
They that don't underſtand our Con- 
ſtitution, are ready to think that this and 
other — of Noel nature, as the 
hanging of King Ils Minions o- 
of Military Fury, and irregular Tumults: 
But they are miſtaken, for in thoſe days 
we had Parliaments in the Camp, and 
ſome of their Acts are mentioned 
our Statutes, particularly that at Tweſil- 
baygh in Northumberland, iu the Reign of 
K. Famer NV. and upon this was the Com- 
plant of our Nobility grounded, that 
the Regent and her French Champion, 
ſhould have offer*'d to manage any thing 
relating to the War without their Con- 
ſent; fince they were upon the Spot, which 
none of their Kings had ever attempted 
todo in ſuch a manner, asſhe and _— 
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had done. This Notion of a Camp-Par- 
liament I know will ſound but oddly a, 
mongſt ſome of our young Sparks, AC 
ſerters of Prerogative; but they will find 


that of King Taue: IV. abave-mention'd 
to be the laſt of his printed Acta 3 and 


that they may underſtand how it was 
praQicable,, they muſt conſider, that the 
Lords, Barons and Freeholders, the con- 
ſtituent Members of our Parliament, were 
oblig d by the Conſtitution to attend the 
Kings Standard for ſuch a limited time, in 
defence of the Country: And we have 
no reaſon to doubt, but Commiſſioners 
from the Burrows did the like; for we 
find by the Acts of James IV. cap. 120. 
and Queen Mary, cap. 18, that no War 
was to be proclaimed or Tax levied, with- 
out the Conſent of Deputies from the 
Burrows, as the third Eſtate of Parlia- 
ment 3 and it is certain, that they either 
(cnt ſome of their own;Magiſtrates, or o- 
ther Officers to command the Men, whom 
they furniſhed upon ſuch Occafions. Nay 
ſo far were our Princes from having a 
Power to raiſe Men at pleaſure, or to 
keep ſtanding Armies on foot, that they 
could not ſo much as appoint themſelves 
ſtanding Guards without Authority of 
Parliament; and thus we find the firſt 
| ſtanding 


ſtanding Guards that ever any of them 
had, was forty Gentlemen appointed by 
the three Eſtates to attend King James 
VI. for which their Allowance was ſet- 
tled by Parliament; Jac. VI. Parl. 8. C. 137. 
As to Naval Force, our Kingdom ne- 
ver abounded in that, becauſe our War 
being chiefly with England, we could 
manage that by Land; yet ſuch Naval 
Force as at any time we had Occaſion 
for, was likewiſe ſubject to the Deter - 
mination of Parliament. This appears 
by the Acts of Fac. I. Cap. 140. where it 
is ordain'd, that all Barons and Lords 
having Lands and Lordſhips near the Sea, 
on the Weſt and North parts, have Gal- 
leys under a certain Penalty; and the 
way how theſe Galleys ſhould be main- 
tain'd, is there alfo determin'd, viz. by 
the Proprietors of the Lands upon the 
Coaſt within fix miles of the Sea. And 
in the Acts of Queen Mary, we find that 
the Parliament revok d Letters of Mark, 
laſt Parl. Queen Mary, Cap. 23. And in 
the Acts of King James VI. Parl. 12. 
Cap. 157. the King and three Eſtates, 
revoke a Commiſſion which had been 
granted to the Admiral, with unuſual 
Clauſs. CE 7 n * £35 
In like manner as to Caſtles, even 
thoſe 
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thoſe which were call d the King's; they 
were not abſolutely at the diſpaſalof our 
Princes, but the Parliament from time 
to time gave ſueh Orders about them, as 
they thought moſt conducible to the Wel- 
fare of the Kingdom. Thus we fidd in 
the Acts of Ja. IV, Cap. 16. _ Go- 
vernor of the Caſtle of Edinburg ap. 
pointed by the Eſtates; that — my 
the Caſtle of Dunbar to be demoliſh'd : 
and the Caſtle of Roxburgh was alſo de- 
moliſh d by the like Authority. 
And in the Articles bet wixt the De- 
putys of the Court, and thoſe: of the 
Eſtates in Queen. Marys Time, it was 
agreed the Caſtle of Dunbar ſhould be 
demoliſh'd it. the States thought fit; and 
that in time to come the King and 
Queen ſhould make no more new Forts 
in the Realm, nor enlarge them that are 
made, or repair them that are demo- 
liſh'd, withaur the Conſent and Advice 
of the Eſtates *. 

And in the ads of King James VI. 
Parl. 9. Cap. 8. the Parliament aſſigns 
Mony and Proviſions for keeping the 
Caſtles of gets Dumbarton, Ster- 


ll 
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Knox and Sporfwgod's Hiſtorys. . 


lin, 
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lin, and Blackweſs, to the Behoof of his 
Majeſty, and the Welfare of the Realm. 
And if rhe faid Mony and Proviſions be 


otherwiſe di Appen of, d, ſueh Diſpoſition 


to be void ll. 
And as our Kings had not the ſole 
Power of making Peace and War, nei- 
ther were they the ſole Judges of Contro- 
verſys about Military 3 as appears 
by the Adds of King James II. Cap, 62. 
where any Debare that might en 
betwixt Partys, about Perſons '' that 
mould be — Priſoners of War, is 
referred from the King to the Barons, to 
whom it beleng d becauſe of their” Ex- 
perience. In like manner 4s to thoſe 
Feeds:which did formerly ſo muell a- 
bound among our Nobiliry and Gentry, 
the Parliament enabled the 2 
time to time, to take them away | 
dne Chick before him ang bn 
Council; and appointing him to be Arbi- 
trator of the Differences, &. AQ Fac. 
— 40. and Fae, VI. Purl. 1600 #2 
rel * 2 . el 
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The Poss of the Efates is. v 
; en the P 24 25 | 
608 calling for the Accounts. ; 


2. There's a ſecond thin reckoned 
among the Jura Mejeftetis, which is, rai- 
Mony. In this our Parliaments 
have hitherto maintain'd and preſerv d 

their Authority, more than in any other 

Branch of the, Sovereignty ; yes it will 
appear by the following Inſtances, that 
our Farliaments formerly exercisd a 
greater Power in ordering and diſpoſing 
— the Mony which they — for any 
publiek Uſe, than they have been accul- 
— * do ſince the Union of the 
_ Crowns. 

The firſt Inflance is chat ia the As 
of K. James the Firſt, Cop. 146. when 
the Eſtates having granted a Tax of 
12 d. per l. for ſuppreſſing a — 
in the North, they e appointed four Per- 
ſons to be Auditors of the Accounts, and 
Receivers of the Mony; that they ſhould 
keep it in a Cheſt with four Keys, of 
which each of them were to have one: 
they order that the ſaid Cheſt ſhould be 
kept in the Caſtle of St. Andrews; and 
in caſe a Peace were made in the mean 

time 
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time, they ordered the Mony ſhould be 
kept for common Profit and Uſe : ſo that 


_ Chuſks'of Appropriation,” appointing | 


public Accountants, and inſpecting into 
their Accounts, is no new thing in the 
Kingdom of Scotland]. 

The ſecond Inftance is found in the 
Acts of King James the Fourth, Cap. 2r. 
where the Eftates having granted a Tax 
for an Embaſſy about the King's Marri- 
age, hisMajeſty had been prevail'd up- 
on to give a Diſcharge of part of it; 


which the Parliament took fo ill, that 
they declar d he could not do it, arid that 
his Diſcharge was Void, and of no Force 
or Effect, becauſe the ſuid Tax had been 
granted by the Eſtates for the Cauſe a- 
foreſaid. And Cap. 72. they order again 
that no Diſcharge giv'n for any part of 
it by the King, ſhall be of any Force or 
Effect, becauſe the ſaid Tax was granted 
by the Eſtates for his Marriage, and for 
no other [le. n 
The Pomer of the Eſtates to name and com- 
miſſion Ambaſſadors, about the Marriage 
of our Princes, Trade, War, &c. ' 
3. There's a 3d thing reckon d among 
the Furs Majeſtatu, which our Parlia- 
OS J ments 
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ments had a large ſhare in, and that is, 


SW the _ of Ambaſſadors, giving 


them Iaſtructions, adjuſting their Num- 
ber and Retinue, and regulating their 
Expences when ſent to make Leagues 


and Treaties about the Affairs of Peace 
and War, the Marriages of our Princes, 


and Matters relating to Trade and Com- 
merce; as is evident from the following 
Statutes. | W 


3 


In the Acts of Jr. II. Cap. 51. it is 
ofrdain'd that an Embaſſy be ſent to the 
Pope to purchaſe certain Privileges for the 
common Good of the Realm; and theit 


Expences and Inſtructions are refer d to 


the King's Sectet Council. Cap. 61, 
They apptove of the ſending an Embaſ- 
ſy to France, and of the Letters and In- 
ſtructions given to them. | 

In the Acts of Fac. III. Cap. 62. they 


order the ſending of an honourable Em- 


baſſy to England for obtaining Redreſs 
for breach of Truce, and concerting 
Meaſures for entertaining Amity and 
Peace in time to come. In the fame A 

they ordain, that the King ſend a Com- 
tniſſion to his Father- ia- law the King of 
Denmark, to make an Alliance with the 
Emperor. Cap. 90. They ordain an 
Embaſſy to the Duke of Burgundy, to 
A 
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confirm and renew the Alliance former · 
ly made with him, to get a Confirma- 
tion of the Privileges - granted to the 
Merchants, and greater it poſſible ; and 
to obtain a Reparation of Damages: and 
the Expences of this Embaſſy were to be 
born by the whole Burrows. Cap.97. An 
Embaſly is ordered to England, concern- 
ing the Marriage of the King's Siſter. 
Cap. 100. They ordain that an honoura- 
ble Embaſſy be ſent to France from the 
King, and the three Eſtates, to the King 
of France, for a Supply againſt the com- 
mon Enemy of England. Cap. 108. They 
order d an ae, to England about 
a Truce, the Marriage of the Queen's 
Siſter, and the Fiſbery of the River 
Est, with Iaſtructions; and Ae 
the Number and Expences of the Am 
baſſadors. Cap. 111. They. appoint an 
Embaſſy to the Pope, and adjuſt the In- 
ſtructions. Cap. 126. They order an 
Embaſſy to the King of the Romans a- 
bout a Letter of Marque; appoint the 
Number of the Ambaſſadors, and their 
Charge to be born by the Merchants. 
In the Acts of Jac. IV. Cap, 2. they 
nam'd the Ambaſſadors ſent to France, 
Brit any, and Spain, about the King's 
Marriage; adjuſted their Retinue 855 
N | 4 
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Expences, and gave them their Inſtructi- 

ons about renewing the antient League 
with France. Cap. 22. They commit 
their Power to the Secret Council, to 
give Inſtructions to the Ambaſſadors for 


renewing and confirming the Alliances 


with France, Denmark, and Spain. Cap. 


23. They appoint an Embaſſy to Den- 
mark, ſettle their Number and Ex- 
pences, and give them Inſtructions. 
Cop. 44. They give Inſtructions for re- 
newing the Alliance with France. Cap. 
45,and 46. They give Orders again con- 
cerning an Embaſſy about the King's 
Marriage, and an Embaſſy to Denmark. 
Cap. 72. They name the Ambaſſadors 
ro go to Prance, or any other Realm, 
to treat of a Marriage for the King, as 
it ſhould be thought expedient by him, 
with the Advice of his three Eſtates. 
In the Acts of Q. Mary, we find that 


the three Eſtates ſent an Embaſſy into 


Franceabout her Marriage with the Dau- 
phin; that they appointed the Terms of 
the ſaid Marriage, and adjuſted the Privi- 
leges to be granted tothe Ambaſſadors. 
This Power of the Parliament in the 
Marriage of our Princes, is further evi; 
dent from that remarkable Paſſage in our 
Hiſtory concerning the Settlement of 
ö G 2 the 
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the Succeſſion in the time of K. Robert 
Bruce, viz. that if the Male Iſſue of 
himſelf and his Brother faild, the Crown 
was to deſcend upon his Daughter, but 
the Nobility ſhould chuſe her a Husband, 
ſuch as they, thought worthy of her Roy- 
al Bed, and fit to ſucceed to the Crown; 
becauſe it was much more equitable that 
they ſhould chuſe a Husband for her, 
than that ſhe ſhould chuſe a King for 
them. Buchan. in Vita Rob. Braſſu. 
In the Acts of James VI. Parl. x5. 
cap. 277. we find that the Parliament, 
conlidering how expedient it was that 
his Majeſty for ſundry weighty Affairs, 
tending to the advancement of his Ho- 
nour and Eſtate, and the benefit of the 
whole Subjects, ſhould ſend Ambaſſa- 
doors to ſeveral foreign Princes, and 
granted a Tax for that ena. 


- The Power of the States in Matters of 
Coinage. | Ne, 


4. Coinage is another thing reckon'd 

among the Jura Majeſtatis, and in this 

, our Parliamepts have from time to time 

exercis d a very large Power. In the 
Acts of David II. Cap. 46. there's an 
Act for coining new Mony, becauſe = | 
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the preſent Scarcity of Silver ; wherein 
the three Eſtates of Parliament, calPd 
there Tres Communitates, order the Stan- 
dard, and the Allowance to the King 
and the Officers of the Mint. w_ 
In the Acts of Jam. I. Cap, 25. the 
Parliament determine and ordain, that 
our Lord the King cauſe mend his 
Mony, and ſtrike it in like Weight and 
Fineneſs to the Mony of Exgland. © 
In the Acts of James II. Cap. 33. in- 
tituled, The Aviſement of the Deputys of 
the three Eſtates touching the Matter of 
Mony, they gave Order'as to the Weight, 
Fineneſs and Tmpreffion of the Mony, 
which they enact ro be coined, and at 


- what Price the Exgliſb and French Mony 


ſhall have courſe. Cap. 64, of that King's 
Acts, they appoint at what rate foreign 
Gold and Silver ſhall be currant, and 
particularly fix the Value of French and 
German Cod. 

In the Ads of James III. Cap. 12. 
the States give Order about coining Cop- 
per Mony, and the Value of Engli{b 
Mony. Cap. 22. they raiſe the Value 
of the Mony, becauſe being at a lower 
Rate than in other Nations, it occa- 
ſion'd the exporting great Quantitys of 
our Mony. Cap. 29. They order the 
63 Mony 
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Mony to have univerſal Courſe as before. 
the firſt Proclamation 7 * Par · 
liament in the Month of Ocfaber, be- 
cauſe of the great Murmur occalion'd by 
the Diverſitys of Payment within the 
Realm; and that the Penny-worths, 
i. e. the Value of Goods, were raisd 
with the Penny or Coin, and thereby 
became dearer than uſual. Cap. 80. 
they order the Laws to be put duly in 
execution for bringing in of Bullion, and 
preventing the Exportation of Mony 
out of the Country. Cap. 83, they 
raiſe the Value of Gold Coin, to prevent 
its being exported. Cop. 89. they take 
notice of Abuſes in the Coinage contra · 
trary to the Acts of the laſt Parliament, 
and order the ſame to be put in execu- 
tion, and the like Abuſes to be prevent- 
ed for the time to come. Cap. 108. they 
order Mony to be coined, appoint the 
Fineneſs, Weight and Value, and what 
Profit, the King ſhall have of the Coin- 
ABC: log 5:3. 51 n 
1 the AQts of King James IV. Cap, 
10. it is ordered that Pieces of Gold and 
Silver be coin'd equal in Value and Fine- 
nels to the Roſe Noble of Exgland, and | 
to the old Eugliſß Groats. At the fame | 
time they name the Eflay-Maſters, and 
| | Pe OR [Oey gire 


5 
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give Orders about the bringing home of 
Bullion. Cap. 34. we find Orders given 
about Coinage, and the Price of Plate 


brought to the Mint. Cap. 6x, & 71. 
they give Orders about receiving crack'd 
Mony. Cap. 88. they give Orders a- 
bout Mony and Bullion, and that the 
Laws on that Head be put in execution. 
Cap. 133. they order again that crack d 


and flaw'd Mony have Courſe in the 


Realm. | | 
In the Acts of K. James V. it is or- 
der d that the Crown of the Sun ſhall 
have free Courſe in the Kingdom. Cap. 
92 they make an Act agamſt exportin; 
of Mony out of the Kingdom. Cap. 106. 
they make an Ad againſt counterfeiting 

the King's Coin. | Si 

Ia the Ads of Queen Mary, Parl. g. 
Cap. 69. we find a Prohibition againſt 
carrying Gold and Silver out of the 
Realm; and Cop. 70. they make an Act 
againſt falle Coin, or the bringing in 
foreign falſe Coin into the Realm. 

In the Acts of James VI. Parl. 1. 
Cap. 17. they order Mony to be coined 
equal in Fineneſs to that of other King- 
doms, and that no allay'd Mony have 
Courſe without Conſent of Parliangent. 
Cop. 19. they order all falſe Mony to be 

2 * clip'd. 
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elip'd. Parl. 2. Cap. 106. they lower 
the Price of Gelg and Silver, and give 
Order about rod Coin and Bullion ; 
and Parl 16. Cap. 8. they make an * 
about Cojn and Bullion. . 


The Power of the States in granting . 
limiting ** and in 9 N 
N. | gy. I 


5 The Power of giving Pardons is ano. 
ther of the Jura Majeſtatis, wherein our 
Kings were far from having an abſolute 
and unlimited Power, as will appear 
by what follows. 

In the 4th Book off e Majeſts- 
tetem, Cap. 17. N'. 3, & 4 the King 
is not to pardon Manflaugh WING 
the Advice and 8 of the Decea- 
ſed's Relations, otherwiſe the ſaid Rela- 
tions may avenge. themſelves. upon the 
Manſlayer. The like is to he ſeen in the 
Iter Juſtitiarii, agreed on in Parliament 

in the time of K. William I. | 
In the Als of e N. 44. it is 
ſtatute, that Remiſſions granted or to be 
e by the King for any Crime, ſhall 


be void and null, except the injur'd Party 
have Satisfaction made within a Tear 
"er the Date. Cop. 50. it is ſtatute 


that 


„ 
that no Pardon be giyen for wilful Mur- 
der without the Conſent of Parliament, 
and that they think the Pardon expedi- 
ent for the Common wealth. It is like- 
wiſe there ſtatute, that no Pardon be 
given for Manſlaughter, till Enquiry be 
firſt made in the Place where the Slaugh- 
ter was committed by unſuſpected Per- 


n £3 
Ia the Acts of James I. Cap. 50.. we 
find it was not cuſtomary for our Kings 
to grant Pardons, but on condition that 
the Party endamag'd ſhould have Com- 
penſation: And it is enacted, that the 
Highlanders ſhould make Compenſation 
for Robbery, c. in the Low Landi, at 
the Arbitration of honeſt men ſworn 95 
that end. . 5 0h Br of ep 
Ia the Acts of James II. Cap. 83. it 
js enacted that thoſe who have the King's 
Remiſſion, find Surety to ſatisfy the Par- 
ties that complain within 40 Days, on 
pain of being impriſon'd during the ſaid 
40 Days, and that the Remiſſion be of 
no force. For Actions committed in 
time paſt the Complainer to have re- 
courſe to the Lords of the Seſſion, Who 
ſhall have Power to order Reſtitution ac- 
cording to the Act of Spoliation; and if 
the Party be not content, the Remiſſion 
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* 
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C. 116, the King again owns the a- 


:; 
to expire and be of noforce, _ 1 
In the Acts of Jam III. cap. 10. we 
find that whoever carried or ſent any 
Mony out. of the Realm, ſhould pay the 
like Sum, and 10 J. over and above, 


Which ſhould be unremirtable, 3. e. the 


King ſhould have no Power to 2 255 ix. 
Cap. 88. it is obſerv'd that the King's 


readineſs to grant Remiſſions had occa- 


ſion'd frequent Treaſons, Slaughte 

Robberies and common Thefts; 5 
therefore the King promis 'd to give no 
Pardon or Reprieve to any matiner of 
Slaughter for three Years, nor any Far- 
don for common Theft : and if he gave 
Remiſſſons for old Actions, it was to be 
expreſs d, that the Action was commit- 
ted before he was 25 Years. of Age, o- 
therwiſe to be of no force. Cap. 110. 
they counſel the King, which is the 

ſame 4 8 Labs making an AQ, that he 

mould take care to have all notorious 
Treſpaſſers brought to trial without re- 


miſſion, and that he give no Reſpite or 


Reprieve in time to come, as being more 
againſt Juſtice than plain Remiſſions. 


* 
— 
e 


bounding of Treaſon, Murder, Cc, be- 


caule of the too common giving of Far- 


dons, and therefore promiſes to give 
* | none 


| 69100 
none for ſeven Years, to c me. 

- Inthe Acts of James IV. cap. 96. it * 
ent M 1 75 greateſt Crime be ſpec 
fy? Mons, becanſe of. Abuse 
3 cha v-:\ mitted, in putting a 
flight Cauſe in tead of the ſpecial Cauſe 

in. Remiſſions. Cop. 97. it is order'd, 

that no Remiſſion be given for premedi- 
tated Murder, In the Acts of this King 
collected by Sir Tho; Murray, ;Parl. 2. 
Att 12. it ts enaQted, that no Gifts, Sig- 
' natures or Remiſſions, be paſs'd, but by 
Advice of the Privy Council; and that 
all 650 Leer, be Ggn'd by the King' 
and ſix of the e at leaſt, o- 
1 to . af 


& 1 GY. Parl. 3. c 

5 is WA] that: no . 2 
a is to. be. pleaded for Slaughter 
and Mutilation. . - 

In the Acts of 2 VL Parl. 8. 
cap, 136. it is ond that Slaughters and 
other odious Jer have been frequent- 
ly committe e of the ready 
granting of Reſpites and Remiſſions; 
and therefore the King promiſes to give 

ge tor three Years to come; and if any 
4 Th for old er, it is to be ex- 


that the Treſpaſs was commit- 
Gore tbis preſent Parliament, o- 
ther wiſe 


4 11 p a) 
— — —— — 


ſion or Reſpite to be void. 


1 
therwiſe the Remiſſion to be void. 
C. 138. it is enacted, that whoeyer 
pleaded a Remiſſion or Reſpite for 
Slaughter committed in purſuit or defence 
of legal Actions, the pleading of the 
ſame ſhall be the Conviction of the 
Pleader. Parl. 11. op. 47. the King is 
precluded from giving a Superſedere in 
caſes, of Treaſon, Parl. 12. 6p. 155. 
he promiſes to give no Remiſſions for 
Slaughter and other odious Crimes for 
five Years, and if he do, that they ſhall 
be void; and if granted for old Actions, 
that it be expreſs'd in the ſame, that the 
Party had had Compenſation, other- 
wiſe the Remiſſion ta be void, Parl. 13. 
cap. 169. orders, that Remiſſions and 
Reſpites ſhall not be granted without a 
Letter of Slaines, teſtifying that the 
injur'd Party is ſat isfy d: And Cap. 176. 
it is order d, that no Pardon be given for 
Slaughter, Cc. except the injurd Party 
be firſt ſatisfy d, otherwiſe the Remif- 


To this Head do properly belong the 
Puniſhment of Rebels, the Terms on 
which they were again received into 
Favour, and General Pardons ; all which 
we find to have been adjuſted by Autho- 
fi 

Thus 


(93) 

bus in the Acts of James II. cap. 14. 
it is enacted, that ſuch as rebel againſt 
the King's Perſon and Authority, ſhall be 
puniſi d according tothe Quality of theic 
Rebellion, by the Advice of the three 
Eſtates. Cap. 42. we find that the Earl 
of Doag las, Earl of Murray and others 
were forfeited in Parliament. Ia the 

Acts of K. James IV. cap. 3, and 6. we 
find thoſe who were in Rebellion or 
Arms againſt the King in the Field of 
Sterling, pardon'd and reſtor'd to their 
Eſtates in Parliament. In the Acts of 
James V. cap. 62. we find a general Re- 
miſſion or Pardon given in Parliament. 
In the Acts of Queen Mary, cap. 7. we 
find Traitors to have been declared ſuch 
by the three Eſtates in Parliament. 
C. 15. The Earlof Angus and others 
that had been forfeited and declared 
Traitots, are reſtored again in Parlia- 
ment. In the firſt Act of Queen Marys 
Parliament held at Edinburgh on the 4b 
of June 1560.;-we find a general Pardon 
or Act of Oblivion. Ia the firſt Parlia- 
ment of K. Janet VI. Ca. 4. we. find 
the Conditions upon which Rebels were 
to be received into favour, appointed in 
Parliament; and one of em was, that 
they ſhould oppoſe the Holy League go 


Harl of Argile and others are reſtored, 


The Power of be Eftares in ewes 
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the Dectees of the Council of Trent. 
Cap. 9. and following, thoſe who took 
rt with Queen Mary againſt: her Son 
ames VI. are declared to be Rebels. 
Parl. 7. cap. 109. what the Nobility and 


others did againſt — cchin to 
be well and lawfally done. Cab. 16. the 


upon r return to their Obedienee. 
And Parl. 23. Act 23. we find a general 
Pardon for things done againſt Penal 
Statutes. Nay, even in the time of 
King Charle! II. when all the Noble 


Structure of our Freedom and Liberty 
was overturn'd, we find ſo much Defe- 


rence paid to the Authority of Parlia- 
ment, that Parl. 1. Seff. 2. Cap. 10. 
a general Act of Indemnity, with ſore 


few Exceptions, was paſs'd with-the Ad- 


vice and Conſent of the three Eſtates 3 
and we never find a General Pardon or | 
Treafon but i in Parharhent. een 


Judges and Courts 3 ae, 
and in cenſuring them. 


6. Another of the Jura e 


appointing Courts of Judicature, Judges 

and other Miniſters of Juftice, and the 

Methods of — the ſame; 
« 


(95) 
all which the Parliament of Scat land did 
always reſerve to themſelves a Soyereign 
Power. This appears by the Acts of 
Makohn II. where the Barons, that is, 
Lords of Parliament, ſettled all the Fees 
j the Officers of Juſtice and Courts of 


udicature, and of the Officers of the 
King's Houſe, from Cap. 1, to 9. 
x In the Acts of William I. cap. 35. 
mention is made ofthe Chamberlain Air 
or Court, which egquir'd into all Tranſ- 
greſſions of the Law thro the Towas of 
the whole Kingdom, and into the Abuſes 
committed by Magiſtrates of Citys, 
Merchants and Tradeſmen of all ſorts; 
which, by the Account of it bound up 
with our old Laws of Regiam Majeſta- | 
tes, ſeems to have been an excellent | 
Conſtitution... The Iaſtitution of this '" i 
ourg maſt however be much older; for 
we find it mentioned in Cap. 8. of Mal- 
calm Il's Laws, where the Fines of the | 


ſame, as well as of thoſe of the Juſtice 
Air, the Sheriffs Courts, Burrow Courts, 

ö Baron Courts, Ger. are alſo ſettled. And 
any Man who looks upon our Laws will 
find the Juſtice Airs, which are much 

the ſame wich the Circuit Courts in 

land, appointed to be held from time i 


England, + | 
to time, and the Method of their Pro- 
In 


ceeding regulated by thoſe Laws. 


il | 5K. 5 „ 
J la the Acts of James I. cop. 6. it 5 
.  _  ofdained, that Officers and Miniſters of 
| Law be appointed throughout the 
8 Realm, and that they be ſuch as have a 
=_ Sufficiency of their own, by which they 
| may be able to make ſatisfaction, if they 
tranſgroſs. Cap. 72. the King and Par- 
luament ordain, that the Chancellor and 
Cextain diſereet Perſons of the three E- 
ſtates, be choſen and deputed by the 
King to ſit three times per Annum for 
adminiſtr ing Juſtice ; and in the follow - 
Is ing Chapters they appoint the time of 
| - their meeting. Cap. 93. it is appointed 
| | that all thoſe who ſhall be choſen in any 
118 future Parliament for hearing and deter- 
wr, mining Cauſes, ſhall ſwear to determine 
the ſame faithfully according to their 
knowledg, without Favour or Affection. 
Ca. 98. they appoint that an odd Perſon 
be choſen in every Arbitration for com- 
promiſing Differences: If it be among 
Clergymen, by the Biſhop and his 
Chapter; if among Barons or other 
: Laymen in the Country, by the Sheriff 
1 ö and Barons; and if among Burgers, by 
Wl! the Provoſt and Council of the Town: 
| (| From ' whence it is evident that there 
Wl | was an Ariſtocracy interwoven through- 
Wl! | out our whole Conſtitution. Cap. 139. 


— 
— 
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it is appointed: that Advocats, before. 
they be admitted to plead. any Cauſe, 
call ſwear that they believe it to be juſt, 
0. 150. the Judges are choſen and 
ſworn in the Parliament held at Perth, 
January 10. 1434. "0: 2751 101 ele 
In the Acts of James II. cap. J. it is. 
appointed that two Sciſions be held 
yearly by the Lord Lieutenant and the 
King's choſen Council. © ap. 68. it is, 
ordained,” that the Seſſion ſhall fit three 
times per Aun. and the Times when and 
Places where, are there appointed: 
The Lords of the Seſſion being a 
Committee of the three Eſtates, are 
there alſo nam'd for each Diet, and their 
Power and manner of Procedure is regu- 
lated in the following Chapters. As to 
their Expences, the three Eſtates allow'd 
them only the Fines ariſing to the King 
in their own Courts, thinking. that 
they oughr to bear their own Charges, 
conſidering they were not to ſit above 
forty Days, and that it might not 
come to their turn again once in ſeven 
Lears. So that here was a Rotation of 
theJuridical Power amongſt the Nobility: 
and Gentry, without any Charge to the 
Country, which muſt. needs oblige, all 
Men of Note „ to ſtudy 


: 


* 


the 
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the Laws and Conſtitution, that they 
might be capable of adminiſtring Juftice 
with Knowledg and Applauſe, when it 
came to their turn. So that there was 
| | no room for ' Bribery by the Court to 
wreſt Law for ſerving a turn, as has been 
 praQis'd but too frequently fince. © 
z | In the Acts of this King collected by 
FZSir Tho. Murray, Parl. 11. Act 44. it is 
3 - _ ordained, that his Majeſty make no He- | 
reditary Officers for adminiſtring Ju- 
ſtice, and that ſuch as were ſo made 
Z — — 
Ia the Acts of James III. cap. 30. it 
is order*d'that there be a Seſſion after the 
. form of the Seſſion laſt held, and that 
_ nr the Lords ſhould be choſen to fit there- 
upon. Cap. 33. they appoint Juſtice 
Airs for Miniſtration of Fuftice. Cap. 
76. they appoint Juſtice Airs twice per 
| Aunum, and that the Lord Juſtice paſs 
| thro che Realm for that End. © © 
\ . TotheAQs of James IV. cop. 51. there 
is a Law made to the Tame (purpoſe for 
the univerſal Execution of Juſtice; and 
| if it be needful, that the King be preſent 
EC TT TEE WU TWIT To 
= - In the Ads of James'V, cap. 6. we 
5 have the Inſtitution of the College of 
ii Juſtice, with the Names of the _ 
.H | the 


1 , 
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the Time and Place appointed for their 
Sitting, and the Manner of their Pro- 
ceedings regulated; and the King pro- 
miſes, that he will not by private Writ- 
ing, Charge or Command, at the in- 
ſtance of any Perſon, deſire the Lords to 
do otherwiſe in any Matter that ſhall 
come before them, but as Juſtice re- 
quires: And Cp. 63. this Inſtitution of 
the College of Juſtice is approved. It 
was likewiſe ratify'd in the Acts of 


Queen Mary, cap. 2. In the Acts of 


King Fawes VI. Parl. 12. cap. 132. 
there is an Act for regulating the Ju- 
riſdiction, Preſentation, Qualification, 
and Ape of the Lords of the Seſſion, and 
annulling ſuch Preſentations as his Ma- 


jeſty had made of any Perſon under the 


Age appointed. | 

2 our Kings could not of them- 

ſelves appoint Judges, neither could they 

give Being to any new Court or Juril- 
iction, without the Conſent of the 


three Eftates, as appears by Act Jam. VI. 


Parl. 8. cp. 131. which diſcharges all 
Juriſdictions and Judgments not ap- 
prov'd by Parliament. And if the King 
commanded any thing contrary to Law 
or Reaſon, tho under the Great Seal, 
Privy Seal, or Signet, to any Sheriff or 

2 other 
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other Officer of the Law, they were not to 

obe him, but to receive his Command, 
.write upon the back of it, and return 

the ſame to him again; as appears by the 

A& of David II. Book I. cap. 18: and 
by the Parliament of Robert II. held in 

1372. | 


Me find likewiſe by the Statute of 


Robert III. de Vicecomite G. aliis Mini- 
ſtris Regiis calumniandis, cap. 34. that 
the Juſtices in their Eyres were to en- 


quire into the Behaviour of the Sheriffs 


and others of the King's Miniſters, and 
if they found them guilty of any Defect, 


were to remove them from their Office 


till next Parliament; and ſuch as were ſo 
removed were to loſe: the Fee of their 


Office for that Year, and the Juſtices 


were to take ſecurity for his appearance 
in next Parliament to abide their deter- 
mination, and he was not to be reſtored 
without confent of Parliament. 
In like manner we find, that in 
Parl. 6. James VI. cap. 92. notice is 
taken that ſeveral private Writings and 
Charges had been directed to the Lords 
of the Seſſion by the King and his Privy 
Council, ſometimes to proceed in Civil 
Cauſes, ſometimes to ſtay the Proceſs, 
and ſometimes to ſtop the Execution af- 
ter 


- 


* 


( 1041); 


ter Decreets given; which being contra- 


ry to the Act of Parliament whereby 
the College of Juſtice was iaſtituted, it 
was enacted that the ſaid Lords ſhould 
proceed in all Civil Cauſes depending 
before them, notwithſtanding any pri- 
vate Writing, Charge or Command by 
any Perſon or Perſons to the contrary. 
Cap. 93. becauſe of a heavy Murmur a- 
mong the Subjects, that the King chuſes 
Voung-men without Gravity, Know- 
ledg and Experience, and who have not 
ſufficient Eſtates, to be Lords of the 
Seſſion; it is enacted that the King ſhall 
reſent: Men that fear God; of good: 
rning, Practice, Judgment and Un- 
derſtanding of the Laws, of good Fame 
and ſufficient Eſtate, who ſhall firſt be 
{ufficientlytry?d and examin'd by a num 
ber of the {aid Lords; and if they find 
them not duly qualify'd, they are at li , 
berty to reject them, and the King is to 
preſent. another, until he be found ſq, 
qualify'd, 83 \ ooh 


* _ 
* * 
” 
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"The Power of the Eſtates in naming 
tze Officers of State, and Privy Coun- 
Another thing which may not impro- 
perly be reckon'd among the Jura M.. 
jeſtatis, is the naming of the Officers of 
the King's Houſhold, the Officers of 
State, and Privy Counſellors; and this 
our Parliaments had a Power to do, as 
appears by the follow iug Acts. Fam. III. 
cap. 48. they appoint Mr. Richard Gu- 
thry to be principal Confeſſor to the 
King, and General Almoner. In the 
Acts of James IV. cap. 16. ap- 
point Patric Lord Hales to be Maſter of 
the Houſhold tothe King, Governour to 
the Duke of Rothſay the King's Brother, 
and of the Caſtle of Edinburgh. Cap. 25. 
they appoint thoſe who were to bring in 
the King's Property and Cafualty, Sil- 
ver, Ce. for the Suſtentation of his 
Houſe. Cap. 27. the Parliament orders 
the Accounts to be taken of the King's 
Officers, as Treaſurer, Comptroler, . 
both thoſe appointed inhis Father's time 
and in his own; and that Auditors for 
taking the ſaid Accounts be choſen and 
nam'd, and have their Commiſſion * 
| | | tne 
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the Advice of the three Eſtates, and they 
were accordingly named in that Act. 
Cap. 28. they name and appoint the Mem- 

bers of the ſecret Council, that are to be 
| conſtant, and likewiſe ſuch as were to be 
ol the Privy Council, when they were 
preſent, or when the King ſent for them; 
and thoſe Counſellors ſo choſen were 
ſwora.in the Preſence of the King and 
three Eſtates, to r him true and 
plain Counſel in all Matters that con- 
cern d his Majeſty and the Realm. 
They were appointed to continue of his 
Council till the time of the next Parlia- 
ment, and to be reſponſable and accu- 
ſable to the King and the three Eſtates 
for their Advice: and in that ſame Act 
the King promiſes and grants, that he 
will abide and remain, that is, follow 
their Counſel until the next Parliament; 
and that no Infeoftments, Donations, 
Conducts, Remiſſions, &c. be granted 
without their Advice and Conſent, 
ſign'd by the King, and ſo many of the 
faid Council as ſhall be preſent for the 
time, to the number of fix at feweſt, 
whereof the Chancellor to be one : and 
all Letters granted otherways to be of no 
] force or effect, nor anſwered by the 

Chancellor, NT e or Secretary 3 
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and the King was to be govern'd by their 


Advice in diſpoſing and giving his Trea- 
fire,” Plate, Chains, Jewels, and other 
Habiliments pertaining, to his Perſon. 
It is true that the naming and electing of 
this King's Council in Parliament was 
during His Minority ; but as the Act 
oy nq notice of this Exception, and 


hat in the Ptopoſition of the Debate of 
de Field of Sterlin, tbey inveigh a- 
gainſt the perverſe Council which miſ- 


ed his Father; it is not to be doubted 


but they had à mind to prevent the like 
for the time to come, and therefore 


thought it their'Right to have a hand in 


naming and chuſing ſuch Counſellors as 
were to be4bokit his Majeſty;\ whether 
he were of age or not. Thus in the 
Reign of Queen Mary,; one of the Ar. 


ticles agreed upon berwixt the Deputies 


from her Husband the King of France, 
and her ſelf, and thoſè of the: Nobility 
of Scotland, was, that 24 worthy men 
of the Realm be choſen by tlie States, 
of which the King and Queen was 
to chuſe ſeven, and the States five, to be 


an ordinary Council for the Admini- 


ſtration during their Majeſties Abſence: 
and if any of the ſeven choſen by the 
King and Queen happen d to die, * 

8 * * .4 Ma- 
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Ma jeſties were to chuſe another out of 
the Gid 24; and if any of the five choſen 
by the States happen'd to die, the re- 
maining part of thoſe whom the States 
had choſen were toname another out of 
the ſaid 24; and if the States thought 
expedient to add two more to their num- 
ber, the King and Queen were to chuſe 
one, and the States another. To' which 
che Court Deputies agreed, provided 
it ſhould be no prejudice, for the time to 
come, to the King and Queen and the 
Rights of the Crown +; which were 
nothing but Words of courſe, to pleaſe 
the Court, for the States had formerly 
been in poſſeſſion of this Tower, as we 
have ſeen already. | 

We find likewiſe that the Parliament 
namꝭd and elected the Privy Counſellors 
until 'King James VI. attained the Age 
of 21, as appears by _ Liſt of the un- 
printed Acts of Parl 5, 6, 7.  Parl. 10. 
44. 17. it appears that the Lords of the 
Council and Officers of State were ap- 
pointed in rhe Parliament: 1 — he 


en ine * 


+ moor, 9 ane 00 tho the lar. 
ter A Hg and paſſes over the nor s firſt 
chuſine the | 

Came 


= — 
| came of Age, we find, among the unprin- 
ted Acts of Parl. 11. there's one concern». 
if ing the Privy Council. In that of Parl. 
x2. we find one about the Nomination. 
11 and Eſtabliſhment of the Privy Council. 
| And, Parl. 2 2. c. 1 1. we find that the King, 
with the Advice of the three Eſtates, 
id appointed and nam'd the 's Coun- 
I | cil; which refers to another Act in 
2598: that had been made for the ſame 
En "a FH HAST enttarnt 
This, and hat hath been ſaid before, 
Ad is ſufficient to ſhew that it was no Im» 
HS ſit ion upon King Charles I. when the 
— of Scotland demanded a 
Share with him in chuſing and naming 
his Privy Council, Officers of State, 
Lords of Seſſion, Preſident of Parlia- 
ment, &c. which he granted by the 15th, 
aoth," 21ſt, 22d, 23d, 29th, 50th and 
65th Acts of the laſt Seſſion of his ſe- 
cond Parliament. The Reaſons of his 
agreeing to it mentioned in the ſaid 
Acts, are his Abſence for the moſt. part 
out of the Kingdom; and becauſe. on 
their Care, Wiſdom and Fidelity in 
their ſeveral Judicatories ( which, next 
unto the Supreme Court of Parliament, 
are the chief and'prineipal Judicatories) 
depends the Welfare and Happineſs - 
* 8 the 
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the Government. Both theſe Reaſons 
are permanent, for the Abſence of our 
Kings from Scotland is now become 
cuſtomary, and in all probability by 
themſelves judg'd neceſſary; and the o- 
ther Reaſon is of perpetual Force, and 
therefore not only juſtifys the Demands 
of our Parliament then, and proves that 
thoſe Privileges were of a much older 
Date than 1641. but will juſtify the 
ſame Demands in our Parliament now 
72 they come to ſettle the Succeſ- 


The Power of the Eſtates, about anne x- 
ing and alienating the Revenues of 
the Crown. N 


Another of the Jura Majeſtatis, is the 
annexing, appropriating, diſſolving, or 
otherwiſe diſpoſing of the Crown Lands, 
or other Revenues of the Crown; and 
what Share our Parliaments had in this 
A will appear by the following 
A LY * 


In the Acts of King David the Second, 
Novemb. 6. 1357. it is ſtatute and or- 
dain d, That all Lands, Rents and Poſ- 
ſeſſions, which of old pertain'd to the 
Crown, or the King's Domain, ſhould 

. TR: 71 per- 
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perpetually remain! in the Poſſeſſion of 
the King for his Suſtentation and ring, 
without any Alienation thereof. And, 
Septemb. 27. 1367. it was ſtatute for the 
King's better Suſtentation and Living, 
that all Rents, Farms, Canes, Cuſtoms, 
Foreſts, Offices, and other Emoluments 
whatſoever; and alſo all Lands, as well. 
the Property, and others in poſſeſſion, 
whereof King Robert I. Father to King 
David II. deceas d, as of Fie, and that 
all Poſſeſſions and Lands which pertain'd. 
to the Right and Property of the Crown. 
the time of the ſaid King Robert, or of 
King Alexander III. or of the ſaid King 
David II. ſhould return all and whole 
to the Crown, with all Adocations of 
Kirks, and all Service pertaining there- 
to, to remain | perpetually; with; the 
Crowa, notwithſtanding any Alienati- 
on thereof made to any, Perſon and that 
no Diſpoſition thereof be made thereaf- 
ter without Conſent of the r E- 
ſtates. 

In the Ads of . Cap. 6. the 
Parliament conſents that the great and 


ſmall Cuſtoms: he given to the. King 
during his Life; and that thoſe who had 


a Claim to any part of the ſaid Cuſtoms, 
] ow their ſaid Claim to the * who 
is 
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is to give anſwer with the Advice of his 
Council. Cay. 9. The Parliament thought 
fit the King ſhould make enquity by the 
Sheriffs, what Lands, Poſſeſſions, or An- 
nual Rents pertain'd to him or his An- 
ceſtors, David and the two Roberts, and 
might ſummon his Tenants to ſhew 
their Charters. Cap. 14. The Parlia- 
ment determines what Mines ſhall be- 
long to the King, viz. ſuch of whom it 
can be prov'd, that three Half pennies of 
Silver may be fined out of the Pound of 
Lead. Cap. 148. They annul the Gift 
of any Lands from the Crown by the 
Governor. f „ 
In the Acts of King James II. Cap. 2. 
they | revoke all Alienation of Lands, 
Poſſeſſions, and . moveable Goods made, 
or that ſhall be made, without the Con- 
{ent of the three Eſtates, till the King 
arrive at the Age of 21. Cap. 8. They 
confirm the King in the poſſeſſion of all 
that his Father had ar the time of his 
Death. Cap. 43. The Parliament conſi- 
dering that the Poverty of the Crown is 
oft-times the Cauſe of the Poverty of the 
Realm, therefore. ſtatute and ordain, 
that there be certain Lordſhips and Ca- 
ſtles therein nam'd,annexed to the Crown 
perpetually, not to be alienated without 
222 the 
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the Advice and Decree of the whole 
Parliament, for the great, evident and 
_ reaſonable Cauſes of the Realm; and if 
the King, or any of his Succeſſors, alien 
or diſpoſe the ſaid Caſtles and Lordſhips 
ſo annexed, ſuch Alienation or Diſpoſi- 
tion is to be of no avail; and that the 
King and all his Succeſſors, be ſworn at 
their Coronation to obſerve this Statute, 


and all the Articles of it. This ſhows 


that the Author of the Appendix to 
Spot ſwood's Hiſtory is miſtaken, when he 
ſays, that there was no proviſion made 
about the Coronat ion Oath in our Laws 
till the time of the Reformation. It is 
moreover obſervable, that in the 17th 
Chapter of the Statutes of Rob. II. the 
King promiſes on his Royal Word, faith- 
fully to obſerve all the Laws enacted in 
that Parliament, which is in effect the 
ſame thing with an Oath: And ttis 
known that King James III. promis d, 
with the help of God, to cauſe Juſtice to 
be equally adminiftred to all his Subjects, 
as may be ſeen in the 100th Chapter of 
his Acts. So that tho thete be no ex- 
preſs Form of a Coronation Oath, there 
was that which was of equal Force and 
Validity; for in the Propoſition of the 
Field of Srerlin, the Parliament charge 

— the 
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In the Acts of King James III. Cap. 
86. there's à Revocation of all Aliena- 
tions, Infeoftments and Gifts in preju- 
dice of the Crown, and the Gifts of 
keeping of Caſtles, eſpecially thoſe that 
are the Keys of the Realm. Cap. 87. 
The Earldom of Roſs is annex d to the 
Crown for ever, without power of A- 
e | 
In the AQts of King James IV. Cap. 
17. all Alienations, Gifts, Grants, &c. 
made by King James III. in prejudice of 
his Crown, ſince the 24 day of February 
laſt, are made void, becauſe they were 
granted ſince that time for the aſſiſtance 
of his perverſe Council, that were con- 
trary to the common Good of the Realm, 
and the cauſe of the Slaughter of King 
James, III. and ſeveral others his Barons 
and Lieges. Cap. 24. They revoke all 
Gifts, Donations, fafeofrments, Feufarms, 
&. given by the King to any Perſon 
ſince the day of his Coronation. Cap. 
41. They order all thole who had 
Grants as above-mention'd from King 
James III. to bring in their Evidences 
to be deſtroy d. "Cap. 82. They again 

revcke all the Donations made by King 
ö g James 


ag expreſly with breach of Art- 


ing: And becauſe the Eſtates of the 
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Jane III. after the 24 day of September 
1487. Cap. 83. The King revokes all 
that had been giv'n away from the 
Crown by his Father, or by himſelf in 
his Youth, in prejudice: of the Crown, 
becauſe he had {worn at his Coronation, 
that he would obſerve and keep the 
Right, Honour, Preheminence and Pri- 
vileges in Lands, Rents, Poſſeſſions, Du- 
tys, and other things thereunto pertain- 


Realm judg'd it profitable that the King 
have Lands, Lordſhips, and Poſſeſſions 
for the Maintenance of his Dignity, and 
the Defence. of his Lieges and Realm. 
Cap. 125. They give leave to the King 
to ſet all his Lands in Feu, but without 
diminution of his Rental Greſſoums, or 
other Dutys. 14 nne 51 41 

I n the Acts of Fac. V. Cap. 40. we find 
the like Revocation; and Cap. 96. there's 
an Annexation of ſeveral Lands therein 
mention'd to the Crown; and Cap. 97. 
leave given him to ſet his Lands in Feu, 
but without diminution of his Rental, 
Sn ode, 1 1350 — „ 
In the Acts of Queen Mary, there's 
the like Revocation by Queen Dowager 
in, her firſt Parliament; and Cap. 23, 
they order the Queen's Foreſts to be 
YI | cut 


. 
cut down for the Welfare of the Rea lm. 
la the As of King James the Sixth, 
Parl. 8. among the Acts not printed, we 
find one mention d which annuls certain 
Alienations and Diſpoſitions made in fa- 
vour of the King. Parl. 10. Cap. 17. 
there's an Act for Revocation of the 
King's , herein it is own'd by 
the Kin that ſeveral, former Reyoca- 
tions had been of no effect, becauſe new 
Grants and Purchaſes had been procur d 
from him by Importunity ; and he pro- 
miſes, in the Word of a Priace, invio- 
lably to obſerve this Act, and to abſtain 
from all fuch new Diſpoſitions, and to 
allow of that good Form in his Houſe, 
which the Lords of his Secret Council 
and Officers of State appointed in that 
Parliament, ſhould determine to begin on 


the firſt day of January next; and that 


his Warrant to the Controler ſhould be 
no Security. for paying Penſions, Fees, or 
Wages, contrary to this Act. Parl. 
II. cap. 29. The Temporality of Bene- - 
. fices is annex'd to the Crown, becauſe 
during the prevalency of Superſtition, 
the greateſt part of the Patrimony of 
the Cron had been given to Abbys, 
Monaſteries, and other Clergymen, hy 
which the Crown W greatly damag'd, 
an 
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\} and many Inconveniences brought upon 
| the Realm. Cap. 30. There's a Diflolu- | 
. tion of annex d Lands for ſetting the 
i ſame in Feufarm : And, cap. 31. there's 
1 a Revocation of all that had been grant- 
ed, given, or fold from the Crown, con- 
trary to the Laws of the Land, and with- 
out the Conſent of the three Eſtates. 
Cap. 78. It is enacted, that the Treaſu- 
rer's Accounts ſhall be audited in Par- 
liament. In his 135% Parliam. cap. 176. 
there are ſeveral Lands annexed to the 
Crown, not to be alienated without the 
Conſent of Parliament, and for great 
reaſonable Cauſes concerning the Wel- 
fare of the Realm; and if the King, or 
any of his Succeſſors, ſhould alienate 
the ſame, ſuch Alienations to be of no 
force. Cap. 189. The Abbey of Dum- 
fermlin is annex d to the Crown, and the 
Reaſon given is, that the Poverty of the 
Crown is the ſpecial Cauſe of the Po- 
verty of the Realm; and that the Pa- 
trimony of the Crown being augmeat- 
ed, it is great Profit both to the King 
and to the Subject. Parl. 16. 64. 2. For- 
feited Lands are annex d to the Crown, 


and not to be alienated without conſent 
of Parliament. N 


% 
0 ; 
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In the Reign of King Charles the Firſt, 
Parl. t. Act 9. there's a Revocation of 
all Grants contrary to the Laws of the 
Kingdom. Act 10. Annexations to the 
Crown are ratify'd, without Power to 
alienate the ſame. ; 1 

In the Reign of King Charles the Se- 
cond, Parl. 1. Seſſ. i. Act 53. this Ack 
was ratify' d. Sefl. 24, Act 8. there's a 
general Revocation by the King, ac- 
cording to the practice of bis Ance- 
Bard. i | 

In the Reign of King James the Se- 
venth, when our. Conftitution was tore 
up from the very Foundations, the Pow- 
er of the Parliament was fo far acknow- 
ledg'd, that in the ſecond Act of his 
firſt Parliament; there was an Act made 
far the Annexation of the Exciſe to the 
Crown. Act 40. The Offices belong- 
ing to the late Earl of Argile, were an- 
nexed to the Crown. Act 42. The E- 
ſtates of ſeveral forfeited Gentlemen were 
likewiſe annexed to the Crown. Parl. 
2. Act 1. There's a Diſſolution of ſeve- 
ral Eſtates from the Crown, in order to 
be confer'd upon ſuch as the King thought 
deſervd them. Acts 7, 9, 13, 26, 27, 
28, 29. there's the like. | 
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"The Kings of Scotland not the Original 
* ſale Fountain of : Juriſdiftion, 


nor the Parliaments antiently their 
Baron Courts. - - K 0 


There needs no more but the perufal 
of theſe Acts to ſatisfy any Man, that 
the Kings of Scotland were ſo far from 
having an abſolute Authority over the 


Eſtates of their Subjefts, or the like 


Power over their Parliaments that a Ba- 


ron has over his Courts, as has been un- 
juſtly alledg'd both ia Word and Writ- 
ing; that they had not a Power to dif- 
poſe of one Foot of the Lands, or of 
one Penny of the Revenues belonging to 
the Crown, without the Conſent of Par- 
liament. By theſe Ads it is likewiſe 
evident, that the Patrimony and Reve- 
nues of the Crown were the Gift of the 
People; and that the Reaſon of their 


Gift was to enable their Princes to de- 


fend the Country. We may eaſily fee 


then how little Foundation our Royaliſts 


have for their darling Maxims, that our 
Kings had always a Title to their 
Crown by Hereditary Deſcent, and an 
abſolute Authority and uncontrolable- 
Power over the Perſons and Eftates of 


their 
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their Subjects, when from Reign to 
Reign it is manifeſt by the Acts above- 
mentioned, that they deriv'd their Title 
both to the Crown and its Revenues, 
from the Conſent of the Eſtates, and 
that they could neither alienate the one 
orthe other without their Concurrence. 
Whereas it is ev ident from the. conſtant 
Practice of our own and of all other Na- 
tions, that Barons derive no Title or 
Authority over their Lands and Vaſſals 
from their Baron Courts; but on the 
contrary thoſe Courts derive all their 
Authority from the Barons, who are the 
Hereditary Proprietors of their Eſtates, 
might have diſpos'd of them as they had 
pleas'd, and choſe what Vaſſals they 
would, becauſe no man can have a Right 
to any part of their Eſtates as a Vaſſal, 
but by a Feudal Covenant with tem- 
ſelves or their Anceſtors. | 

Againſt this it is objected by Sir Gringe 
Mackenzie and others, that ſince we had 
Kings before we had Parliaments, it is 
evident that the King's Power could not 
flow from them ; bur on the contrary 
that the-King is the Fountain of all Ju- 
ri ſdiction, and that by conſequence their 
Power muſt flow from him. Iaſtituti- 


ons, pag. 12. 


CELEH 


I 3 But 


5 r 
equi vocates upon the Words Parliament 


add Fountain of Furiſdiftion. That we | 
had Parliaments at firſt in the ſame Form 


and Method as we have them at preſent, 
| there's no man aſſerts ; but that we had 
Proprietors of Lands, andof ſuch Towns 
and Villages, or other Places of Dwel- 
ling as were then common in theſe Parts 
of the World, there's no man will offer 
to deny: and if thoſe Proprietors agreed 
by common Conſent to confer the So- 
vereignty or Right of Government up- 
on any one Perſon, as it is evident from 
our Hiſtory they did upon Fergus the 
Firſt, whom they. ſent for from Ireland 
for that very end; we may as juſtly ſay, 
that we had a Parliament or Meeting of 
the Eſtates before we had a King, and 
that he derived his Royal Authority 
from that Parliament or Meeting, as we 
can ſay that we had a Convention of 
Eſtates before we had King William, 
and that he had the ſame Dignity con- 
fer'd upon him by thoſe whom we now 
call our Eſtates of Parliament. 
Then as tothe Fountain of Juriſdictiun, 
the Equivocation there is every Whit as 
manifeſt; for if we form our Idea as we 
ought to do, from the Thing, and not 
. e * from 
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from the Word, we {hall find the Word 
Fountain to be improperly made uſe of in 
this caſe. A Ciſtern, which is but a 
ſecondary Fountain, would ſute the No- 
tion much better; for the on Foun- 


tain is certainly the People, who con- 


vey'd that Power to the Crown as to a 
Ciſtern, from hence by their own Ad- 
vice and Direction it was diſpens d 
from time to time for the good of the 
Society, as appears by the abovemen ; 
tion'd Ads of Parliament. 


The Origin and Cauſes of N. odbolling | 
in Scotland conſidered. 


There. are two ObjeQions made a- 
gainſt this, viz. the antient and imme- 
morial Tenure of holding Lands of the 
Crown, by which the Proprietors were 
obliged to do Suit and Service in Parlia- 
ment, and to attend the King's Hoſt ; 
and the Gift that was made of the Lands 
of the Kingdom by Malcolm to the No- 
' bility and = which ſhews that the 
Fountain of Power and the Property of 
the Country was in the King, and not 
in the Subject. 

It is anſwered, 1. That we have the, 
unanimous and r 2 
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all our. ap toad that the 1 or. 
Famil under their "Phylart 7, who 
Were t A eir — — — on Weſt of = 
poſſeſt of the Illan an ſt cot». 
land, before Tr had any King; which 
mikes it evident n de tis Prop rty of 
the Coumry m the 
Crown, fg TI ern are Fat of | 
them as poſitive that thoſT Phi/arch? or 
Chjeſtains of the Iſlanders, the ſame 
With the preſent Chiefrajns or the Hi igh. 
 landers, being aloft of ys er 
and . y,- ſent for from 
Ireland, and made him Kin * unani- 
mous Conſent, that he Wight vin them 
with his Forces; 10d be tffeir General in 
the War againſt the Britains. Ibis 


II 


| Foiiitain. of our 'Scotiſh Government 
waslikewiſe i in the People. 

It remains then that this Terre oe 
holding Lands of the Crown <conld Hot 
ones its geh from this, thar the 

= was ſole Proprietor or Self. Hölder 

the Country; as ne Czar of Muſcouy 
calls himſelf, but muſt have happened 
one of tbeſe two ways: 1. Thar all 
Men of Eſtates or Lords of Mannors, 
did at the firſt Inſtitution of our Monar- © 
0 Pr: cells! themſelves for the ſupport of 
* the 
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the Government, they had agreed upon, 
to pA anacknowledgment tothe Crown, 
ro affiſt che King with their Coudſels, 
to ſerve him in the Adminiſtration, and 
to maintain his Authority by their Arms, 
both "apainft foreign Enemies and do- 
meſtick Rehels, and all this in propor- 
tion to the Eſtates they were poſſeſsd of. 
80 that as they inveſted the King with a 

Sovereignty over their Perſons, they did 
in like 'manner inveſt him with a Sove- 
_ reipnty or Dopitgium directum over their 
Effates, to be held' in bis Name as the 
Head of the Govetument; but all to be 
r ens Agvice: of thoſe Lords 
of Mannars, 'who were afterwards 
call Lords of Parliament, and had a 
joint ſhare with them in all thoſe things 
Which are call'd the Tara Majeſfatu, as 
is plain from the Tenor of our Statute 


Backs. i lt. os | Kc. 
2. After the Monarchy was ſettled, 
and that more Lands came to be diſpos d 
of, either by Conqueſts from our Neigh- 
bouts,” or by the Forfeitures of Rebels, 
they fell to the King as altimus Flores ; 
and ſuch part of them as the Parliament 
thought neceſſary for the ſupport of the 
Government, was irrevocably annex d 
to the Crown, and other part was dif- 
" N | folvd 


N20 
ſolv d to be confer'd in the King's Name, 
and on the uſual Tenure, upon ſuch as 
had merited Rewards by ſerving their 
Country ; but always with conſent of 
Parliament, as we have ſeen already, 
This is fo plain, that even in the before- 
ention'd Acts of James VII. who aſ- 
um'd a more deſpotical Power than ever 
any of his Predeceſſors durſt aim at, the 
Lands which fell to the Crown by the 
Illegal Forfeitures of his Reign, were 
by. conſent of his pack d Parliaments 
beſtow?d upon the Duke of Gordon, the 
Barl of Melfort, Sir Theophilus Oglethorp, 
and others, whoſe Services, on which 
they founded their Merits, are taken no- 
tice of in tbe Narratives of the ſaid Acts. 

So much had even the Parliaments of 
that Reign thought fit to preſerye of our 

antient Conſtitution. 1 | 
This is ſufficient to explain how Mal. 
colm II. is ſaid to have diſpos'd the Lands 
of all the Kingdom among the Nobility 
and Gentry in Feu, admitting the Mat- 
ter of Fact to be ſo: But tho it be aſ- 
ferted by Sir Jahn Steen upon the word 
Relevium, in his Book de Verborum ſigni- 
f cat ione, and likewiſe by Sir Geo. Macken- 
ie in his Inſtitutions, from the Autho- 
rity of Malcolm Mackenneth's Laws, cap. 1. 
. 8 it 


was only the Crown Lands, or rather 


. 
it is no way probable. Buchanan ſays it 


Kings Lands, Agros Regios: which may 
be allow d to be a good and juſt Explana- 
tion of the Words of the ſaid Law, 
which are, totam Terram Regni Scotia, 
becauſe in the 2d Article of the Law 
it's ſaid, the King retain'd nothing. in 
Property to himſelf but the Royal Dig- 
nity, and the Mute-hill of Scone | So 
that it would ſeem there's nothing elſe 
meant by Terram Regni but the Lands of 
the Crown, which were his Property, as 
King. The Prefacer to K.nox's Hiſtory 
ſays the ſame with Buchanan, and there 
is reaſon to think them in the right: for 
tho the antjent Scots might part with 
that which is call'd Dominiam directum, 
or Superiority to their King when they 
firſt ſet up one, which agrees with 
the Maxim of our Law, that the 
Superiority of all the Lands in Scar- 
land is veſted in the King de jure Co- 
ronæ, it is very improbable that they 
would part with the Dominium utile, 
and ſo of Proprietors transform them- 
ſelves into mere Tenants. Therefore 
-Malcolm muſt either have only given 
away his Crown Lands among them, 
in-lieu of which the Barons gave him the 
Ward and Releeve of their Heirs, or 5 
72 mut 
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muſt haveprevail'd: upon them by thor 
Diſtribution to change their antient Te- 
nure, whatever it was, into that of 
Ward. holding. But however this be, 
the Matter was tranſated in Parliament, 
which ſhews that the Authority of the 
Eſtates was requiſite to make it currant: 
| and if ve may be allowed to form Con- 
res in Matters ſo remote from our 


- own Times, this Diſtribut ion was ſo 


much the more tempting, becauſe the 
Crown Lands muſt — bave been — 
x enlarg'd by the Victory be had formerly 
obtain'd over Grimus his Competitor and 
his Party, and likewiſe by the Coun+ 
tries of Murray. Land and Backhan, newly 
' reconquer'd from the Danes, who being 
accuſtom d to murder all the People 
' where they came, becauſe of their Ha- 
tred to Chriſtianity, . much of thoſe 
Countries muſt have fallen to the Crown 
for want of —_ | 
It appears by Sir Ge Malus 
gie s Account of that 2 and Sir 
John Skeew's Notes upon that Law, 
that there was a Paction bet wixt King 
Malcolm and the Subjects, when they a- 
greed to hold * Lands by this Te- 
nure: and by our Hiſtorians Buch, 
and Leſsly we are inform?'d, that the di- 
© viding of the Crown Lands among 
| | them, 
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them, and erecting their Eſtates into Ba- 
ronjes, which we know made every Ba- 
ron a petty Sovereign, and gave them 
Power of Life and Death in their own 
Juriſdiction, was the valuable Conſidera- 
tion upon which they agreed to it 3 here - 
as had the King been abſolute Proprietor 
of all the Lands in the Kingdom, there 
is no Probability that he would have pur- 
chaſed their Goodwill at ſuch a rate. 

if his feuing out the whole Lands of Scot- 
land among them, be really the meaning 
of this Law, we can underſtand nothing 
elſe by it, but that he and his Parliament 
agreed, that their antient holding, which 
it's probable was only to aſſiſt him in the 
Defence of the Country, in the Legiſ- 
lature and Adminiſtration, ſhould be 
changed into that Which the Feudal Law 
calls Wardholding, or. Servitium militare, 
by which the King had the Eſtates of Mi- 
nors till they came of Age, except what 
was neceſfary for their Education, and alſo 
the Right of matching them and recei- 
ving their Marriage - Portion. This Ori- 
gin of Wardholdings in Scotland. is doubt- 
ed however by our Hiſtorian * Buchanan, 
who thinks that we firſt received that 
Cuſtom from the Esgliſß and Danes. 
But admitting it to be otherwiſe, and that 


636) 
ting Malcolm the Second firſt introdued 
this Cuſtom, it can no more be thought, 
that he by his ſole Authority and perſo- 
nal Property, divided the Lands of Scot- 
land among the Barons, ec. into Feu- 
holdings, becauſe the thing goes in his 
Name, no more than our Kings can be 
thought to have made all our Acts of Par- 
liament by their own perſonal Authority, 
| becauſe they are called the King's Laws. 
The Reaſon of which is plain, becauſe 
be is at the Head of the Legiſlature, as 
well as of the Adminiſtration, and conſe- 
quently has the Honour of having all 
tranſacted in his Name, tho not by his ſole 
Authority; and therefore we find by the 
| Statutes of Nobert the Third, cap: 33. 
that the Barons were not obliged to 
change their Superiour without their 
own Conſent, tho the Superiority” were 
alienated by the King. 
Beſides, the Authority of the Book 
called Negiam Majeſt atem, which con- 
tains thoſe Laws of Malcolm the Second, 
is queſtioned 3 and that the Feudal Law 
was in uſe ſo early as his time in Scotland, 
we ſee is juſtly doubted. Wards and 
Releeves therein mentioned are notallow- 
ed to be ſo old; and it is ſuppoſed, that 
che Courts of Judicature and the King's 
4 ks Houfhold, 
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Houſhold, were ſcarcely then fo conſtitu · 
ted, as there they arealledged to be *. 
So that a Matter of this Importance can- 
not be defended by ſuch a queſtionable 
Authority, againſt ſo many expreſs Acts 
of Parliament, which evidently ſhew, 
that inſtead of the King's giving Lands 
to the Subject, the Eſtates gave Lands to 
the King, and tied bim up from alienating 
any part of them” without their Conſent, 
which if he obtained, it was their Gift 
as well as his; and ſo we muſt judg this 
Diſtribution under conſideration to 
1 been their Act as well as his, whate- 
ver King's Reign it happened in, whether 
in tha er 22 2 or in 
that of Malcolm Canmoir, tho it is juſtly 
ſuſpected, as has been faid already, to be 
of a much younger date than either of em: 
And bere alſo it is proper to obſerve, 
that the Note upon the Margin of Mal- 
colm*s Laws, ſaying they are proved to be 
Authentick by the Parl. 14. Jam. III. 
cap. 113. is a Miſtake ; for cap. 113. ſays 
nothing of them, and cap. 115. which it 
is ſuppoſed the Author meant, ſpeaks on- 
ly of reviſing Regiam Majeſtatem, Gr. 
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* Craig de Feudis, lib. 1. cap; 8. Nickolſon Sear, 
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but has not one word of Malcolm's ns 
which are prefixed to the fad Regiam 
Majeſtatet®, under a diſtin& Title. 
A a further Evidence how weak a 
Foundation this Story of Malcolm is for 
our Royaliſts to build, on, let us conſi- 


and waves upon it, tho one of the great- 
et Lawyers that ever Europe bred, and 
as well acquainted with the Laws of Scot- 
land as any Man, Io his Book de Homi- 
#io, or Scatlend' Sovereignty alerted; 
cap. 3. be informs us, , that the Feudal 
Law did not come into Britain, till it 
was brought in by the Conqueror, whoſe 
Expedition did not happen till An 
18066. He tells us further, that Peter 
Reba ff in his Declaration of the Feudal 
Law, ſays, that the Name of Fes was 
not heard of in Britain till the Year 
1170, Yet Sir Thomas, in his Book de 
Fendi, under the Title de cuſtodia quam 


det bos inuch Sir Thowas Craig fluctuates 


Guardan five Wardam dicimns, &. Ne- 


levio, fays, that the Feudal Law began to 


be practiſed every where . ſome Years 


before Malcolm; that there is a Statute 


'by his Father Kenneth, ordering that the 


Wardſhip and Marriage of Heirs ſhould 
belong to the Superiour : but it may be 


that Malcolm brought this Cuſtom firſt 


m 
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—— 
in uſe among us. He tells us in the ſame 
place, That he is very much in doube 
as to the Original of this Wardſmip; 
Love to his Country, and the com- 
% mon Opinion not only of Great Men, 
but almoſt of all Men, makes him wil⸗ 
„ ling to aſeribe it to Malcolm the 8on 
% of Kenneth, who having ſubdued the 
« Danes in many Battles, and forced em 
out of the Kingdom, he exhauſted 
c his own private Eſtate and the Reve - 
ce nues of the Crown by Military Dona - 
cc tions, and is ſaid to have aſſembled his 
No bility at Score 3 and having decla- 
red tothem his Poverty, which was 
C not occaſioned by Prodigality, or any 
e other ill Management, but by his ne- 
«© ceſſary Expences in the War, he pray- 
ed them to conſider his Poverty, and 
to make ſuch Proviſion for him, that 
6 he might be able in time to come to 
« live according to his Dignity, The 
« Nobility being ſenſible how much 
© they were oblig d by his Donations or 
« Grants, and conceiving that by this 
4 Complaint he defigned to redemand 
* thoſe Lands which he had given them 
« for their Loyalty and Valour, to pre- 
vent that, they granted him the Wards 
* and Releeves, And this be ſays was 
* ew" 


* 
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alſe the Opinion of Williaw-.T, erren, 3 
| — * 4 in bis Commentaries 
avi; Qanſkigution,. who, he 
tells us ————— the Feudal Law 
was practiſed in Scotland, before it was 
| prafhiſed: in--Noermendy.'; And perhaps 
not without Ground; ends the Feudal. 
Law might not be praiſed ſo fully in 
3 Saotlaba, in the Reign of Kenneth and 
Mals his Son, ag 2 bd. after - 
wards, yet it is not improbable; that Fer- 
gw II. ho join d the Gotby in their War 
upon the Empire, might bring in part of 
Is 5 the Gothic Conſtitution, aſterwards called 
- the Feudal Law, into Scotland. And this 
perhaps may be the beſt Sblution that can 
be given for theſe; Footſteps ofthe Feu- 
dal Law, which Sit Thomas Craig finds in 
Kenneth; and Malcalen s Acts, tho before 
the time that theſaid Law was generally 
received in this Iſland, on practiſed it may 
be any where elſe in Eure but where 
the Ge had ſettled. - "Par ſtill we ec 
it ĩs agteed on all Hande, that it was 
brought in by Conſent of the - Eſtates, 
which ſhe we that our Kings were not ab- 
ſolute. But granting our Royaliſts their 
Propoſition, that Malcolm diſtributed all 
the Lands of Scotland in Feu, as being 
n Propenty, it will not bear _—_ | 
"= 
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Concluſion that our Kings muſt there- 
fore beablolute, finee-any Man who cats 
his eye upon Sir Thomas his Book de Fen- 
dis, — Tile dle velerum Fudicio- 
rum 5 Feudali, will ſee it 


there fully proy d, that according to the 
Conſtitution of the Feudal Law, there 


1 are many Caſes, - wherein -the Superiour 


may forſeit his Right of Superiority. o- 
ver his Vaſſals, and that he mult alſo be 
determined by their Judgment in Con- 
troverſies betwixt him and others of 
their Fellow- Vafſlals or Peers ; and that 
when Princes had any Controverſies with 
their Veſſals, they were to make uſe of 
the qudgtnent of their Council (under 
which we know Parliaments ate compre- 
hended) Which to them were inſtead of 
Peers. But there is this, which ought for 
ever ta put ad end to that Controverſy: 
Vaſſalage is ond by all Men to be 
upon the Donation of a Bene- 
lactor s anch / ſince it appears undeniably 
from our Hiftories and Acts of Parlia- 
ment, that the Crown and Revenues 
for the Support of it, were the Gift of 
our Anesſtors to our Kings, our Kings 
tauſt in ſttictueſs of Senſe have been the 

Vaſlals ageording to this Foundation, and 
_ — 21 or ** 
| 2 x 
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Or it proves ſo much at leaſt, that o 

Princes were originally no more than the 
Publick Servants of the Nation, and 

therefore we are not to wonder that our 
Anceſtors treated them accordingly. 
To ſet this matter in a clearer Light, and 
to make it evident that the King was not 
ſole Proprietor of the Lands of Scotland, 
we need only to obſerve the following 
Paſſages of our Hiſtory :* 1. That in 

Meeting of the Eſtates, Conarws our twen- 
ty fourth King is tax*d, for beſtowing the 
publick Patrimony. of the Crown upon 


Villains, and adviſed to revoke it; and 


at the ſame time they refuſed him a Tax 


upon their Eſtates : whereas had they | 


been Tenants at Will, he could have tur- 
ned them out when he pleaſed ; or had 
they been mere Vaſſals, he might have ſei- 
zed their Feus for not granting him an Aid. 
2. When Fergus the Second recover d the 


Kingdom from the Romans and Britains, | 


Gremuws his Father-in-law,” who was ap- 
pointed Guardian and Viceroy to his 
Children during their Minority, divided 
by the Conſent of the Eſtates or Nobles, 
the conquer'd Lands among new wo] 
mes, and gave Eſtates to Foreigners and 
others, 5 had follow d him in the 
Wars. 3. When King 222 
N 1 


RR 
| nated the Pic, he divided the conque- 
red Lands among his Followers, accord- 
ing to their Valout; wherein tho Bu- 
chanen does not ſay ſo, we are not to 
doubt but he follow'd the Advice of the 
States, as others had done in the like caſe 
before | him: But ſo much however is 
_ -gain'd by it, that it deſtroys the Fancy 
of Malcolm being the firſt, who divi- 
. ded all the Lands of Scotland among the 
Barons. 4. In the Reign of Kenneth 
the Third, we find that the Honours and 
Lands conferred upon Hay and his 80 
by whoſe means the famous Victory o 
Loncart was obtained over the Danes, was 
by Conſent of Parliament. 


The Power of the States of Scotland, in 
'.. diſpoſing of the Sovereignty and Suc- 


* celſion 3 and the Origin of our Kingly 
.  Conernment enquired into. 


VI. A 6th thing, and which indeed ought 
to be reckoned the chief ofthe Jura Ma- 
jeftatis,' is the Power of diſpoſing of the 
Sovereignty, upon Families or Perſons. 
This bas been touchd by the way in the 

ing Diſcourſe 3 but ſince it de- 
ſerves a particular Chapter or Section by - 
it ſelf, we come _ to conſider what 

TPM PA 5 


Power 


many een wry 


AS 2. © That the Kings of this Rea 
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roher the States of HART Hare from am. 
time to time e in thai Nr 1 

We haye already Barg that zh late. 
Sir George ene of Reb, and 0» 


3 er Royaliſts have been ſo bold” as to al. | 
ſort, that we bad Kings before we had Par- 


laments; and that 1 ore the Power. 


and. Sy 5 1 Parliaments comes 


from our Ki bg tt our Kings 120 c 
derive their. = an Authority fr 120 

our Parliaments.. This was likewiſe the 
pievailing Boctrine from the 1 1 2 


and gcnerall 
Jes 99 5 ly in 575 yr 4 1 


mes VII. time, DN. G from kerpi | 
within any tolerable Bounds on this ac 
that they had brought our Parliaments 
to be of no, more Significancy in effect, 


than the moek Affmblies of the States in 


France, who are never called, but at the 
King's Pleaſure to give him Money. And 
as 0 this Power of . ordering the Suopel- 
ſion, they prevail d with dn ns, 
managed Parliamems in.Kiog 
Second s Reign; 


arles the. 
to make a. * * 5 of, 


5 favour ” King James the Seventh, 


opiſh Succeſſor, by aſſerting Par 


« derive their Royal Power from 


© —Almigity alone, do ſucceed lineally 
« there- 
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= thereunto according to the known De- 
<« grees of proximity in Blood, which 
cannot be interrupted, ſuſpended or 
"diverted, by any Act or Statute what- 
'* foever — And that upon the 
Death of the King or Queen who ac- 
* tually reigns; che Subjects of this 
Kingdom are bound' by Law, Duty 
© and Allegiance, to obey the next im- | 
* mediate and lawful Heir, either Male 
or Female, upon whom the Right and 
* Adminiſtration of the Government is 
immediately devolvd. And that no 
_© hifference in Religion, nor no Law, 
* nor Act of Parliament made or to be 
made, can alter or divert the Right of 
* Succeſſion, and Lineal Deſcent of the 
„Crown, to the neareſt and lawful 
"Kits; Se. This Act, together with 
that of the Teſt, and the Oath therein 
enacted by the fixth Act of that fame 
Parliament, ſwearing © That it was un- 
* lawful to take Arms againſt the King, 
* oxthoſe commiſſioned by him, on a- 
ny pretence whatſoever, made us as 
complete Slaves, as the Subjects of France 
_ 4nd Tirky. And the Narratives or Pream- 
les of thoſe Acts, were founded. upon 
direct Falſhoods, both in matter of Fact 
and Law; as has been partly made evi- 
K4 dent 
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dent already, but will more ly appear 
1200 s Au- | 


by what follows. 

I ſhall begin with Biſhop 
thority 3 and that we may know how 
_—_— to be relied upon, 


chargeable with favouring Preabyterian 
Ariſtocracy, either in Church or State. 
la the next place he was ſo far from be- 
ing a Republican, that he was a vigorous 
Allerter of his Miſtreſs Queen Mary's Pre- 
rogative in Scotland, and of her Title to 
the Crownof England, according to the 
then Laws of Succeſſion. As to his Qua- 

lifications, he was a Man of Honour, Qua- 


lity and Learning; and as to his Oppor- 


tunities of knowing our Conſtitution, 
no Man could have better, ſor he was 
bred to the Law, took his Degrees of 
Doctor in that Faculty, was a Judg, and 


for the moſt part of his time employed in 


great Affairs of State, and was one of 
.thoſe commiſſioned by Queen Mary, to 
collect our Acts of 4 from the 


Records, in order to their being printed, 


as appears by that Queen's Commiſſion, 
preſixed to the firſt Impreſſion of our 
Ads of Parliament, commonly called the 
Mack Acts: and therefore ſince he op 

q thole 
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we are o 
conſider in the firſt place that he was a 
Popiſh Biſhop, and by conſequence not 


TE ets 


— 
. ee ce 
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in favour of the Peoples 


thoſe excellent Opportunities, tho he 
writes with an Air of Ingenuity that is 


ſeldom to be found in a Courtier, we 
have no reaſon to ſuſpect his Teſtimony 
| Freedom: His 
Tentation lay on the other fide, for the 


- 


erciſe of his Religion. | 


Yet be was ſo far from ſeekinga Re- 


venge, by running down the Power of 
our States, and exalting the Royal Pre- 


rogative above all Laws and Limitati- 


ons, as our Proteſtant Biſhops have done, 
that he is very juſt in his Hiſtorical Ac- 
count of our Conſtitution; he could 


not offer that Violence to his Light, and 


to that Ocular Demonſtration of our 
Freedom, which his Peruſal of our an- 


tient Records and Hiſtories afforded him, 
as to transform all the People of Scos- 


land from Freemen into Slaves, and all 


our Frecholders into mere Tenants at 


Will, or the baſeſt of Vaſlals, as Sir 


George Mackenzie, . and ſome others of 
our late Proteſtant Court-Writers' have 
done, and to which Archbiſhop Sporſ- 
wood has given but too much Counte- 


nance in his Hiſtory.” 


* | os | 
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tates. of Scotland had dethroned his 
Miſtreſs, and forbidden by Law the Ex- 


% 
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Therefore Biſhop Lesley, inſtead of 
deriving the Power and Authority of 
our Kings from God alone, gives ua 
very plain and fair Narrative of the Oc- 
5 and Manner of chuſing our firſt 
our ieh makes no ſeruple to own that 
our. Original Government was an Ari- 
ſtocracy by the Heads of Clans, ho 
were choſen themſclyes by thoſe Clans 
or Tribes over whom tliey prefided. 
He fell us, that upon the firſt arrival of 
our Anceſtors in Treland, they choſe 
themſelves a King of their own" Num- 
ber (4); and that ev'n unto his o n 
time, "that Original Cuſtotmn of chuſing 
their "Prince continued in Ireland," fo as 
their Lords and Heads of Clans catne to 
the Government of their o Territo- 
ries, or Eſtates (6) by the Suffrage of 
thoſe of the ſame Clan, (e) as well as by 
cceſfion.” 7 Tho he informs us indeed 
40 chat for#voiding Diſcords and Slaugh- 
ters, they agreed, by the Advice of The- 
aus, to chuſe Simon herber and bis 85 
fterity their — Trinces. 120 


— = 4 14 * k N , 4.5 
* C A's - Fa * "* ; * 
* 


| P: 2 Ear. uarto LY 1 d 
12 Sg * 
c) Contribulium Sufffagiis, dof nen 


ä 47. 


When he comes to ſpeak of uf bal 
th Albion (e), he tells us, that every Tribe 
choſe themſelves Leaders, who are now 
 calld Chieftains (f) ; and they continued 

under this Form of Government for ma- 
fy. Years; nor did they ſubmit them- 
ſelves to one Governor or King, till 
being attack'd by the PiJs, at the Inſti- 
gation of the Britains, they ſent for help 
from. Ferquhard King of Ireland, 8 
made his Son Fergus, who came to aſſiſt 
hem with numerous fir de del King 

„ The , manger of it N 
us, that Fes arriving in Argile ( 
be held a Confultati 51 the oble 
a Heads ab 7 10, and propos d 
they, Rc it 4 


to Princes an 


$ (140 ) 
the very ſame Account which Buchanan 
| Elves of it; and therefore ſince Biſhop 
eſsly and he were Men of different 
Principles and Intereſts, there*s no rea- 
ſon to. think that they would agree to 
forge this Story, but on the contrary, 
that both of em wrote according to the 
Evidence they had from our antient 
Writers and Records. 
But fince the Truth of this is dif- 
puted, not only by ſome Neighbours 
who envy our Antiquity, but ev'n by 
ſome of our own Countrymen, who had 
rather ſacrifice our Honour, and the 
Nation it ſelf, than not have us Slaves 
d Biſho ; let us ſee what 
we can have from Foreign Authors, to 
prove that the antient Form of Govern- 
ment in this Iſland was in petty Princes, 
Heads of Familys, or Governors of Cj- 
9 3 We ſhall allow Jalizs Ceſar the 
firft place, in regard of his Quality and 
Learning; He tells us in his Commen- 
taries (4) that when his deſign to in · 
vade Britain was known, many Citys 
of that Iſland ſent Ambaſſadors to him 
into Frence, who is'd to give him 
Hoſtages, and to ſubmit to the Romas 
— — — 
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Government: Which they could not 
have done, had the whole Iſland, or the 


Southern Parts of it, been ſubje& to an 
one Prince, for the Deputation maſt 
then have been in his Name. He fur- 
ther informs us in the ſame place (6), 
that when he did actually invade Bri- 
tain, the Princes of the Country af 
ſembled from all places, and ſubmitted 
themſelves and their Citys to his Com- 
mand. But afterwards perceiving that 
the Romans were few in Number, and 
that they wanted Horſemen, Ships a 5 
Proviſions, they revolted (6). 
worſted in Battel, they again — 
But when he returned to Belgium, now 
the Netherlands, there were only two 
of the Britiſp Citys that ſent Hoſtages to 
kim C40. | 

In his fifth Book ez), where he gives 
an Account of his ſecond Expedition in- 
to Britain, he mentions Caſivelaun, 
whoſe Dominions were divided from the 
Maritime Towns by the Thames. Be- 
fore the arrival of the Romans, this 
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Sect. 27. Edit. eee 8 
9 Seck. 30, 31, &c. 
(A). Seck. 39. | 

e) Sed. 11. 


Prince 


Prin had been at. War with the Neigh- 


males it ebident that; the Country was 


(dn; 


bouring Citys; but upon this ſecond Ja- 
vaſion, he was by common Conſent e- 
lefted General incthis War againſt Iulius 
cr. There hkewile; he takes not iet 
that Caſſivelaunin had kill'd Immanuents- 
«« King. of the Trinobustes, whole Son 
Mandubratins fied to Caſoriin, France; 
and was: by him afterwards. 8 80 
his Father's Dominjons e, 
In the aad Section he informs us, an 
See Who ve have heard before 
y,ommon, Conſent choſen Gene- 
is ig this. Wat: ſeads Orders 4D; four | 
Kings that govern d Kypyz, to attack the 
Romans. by way bb, Surprize; which 


then govern'd by many hctle Princes: : © 0 
The next we ſhall bring is Cornelius 


Tacitus, another Author of great Quali- 


ty, Parts, and Opportunity, to whom 


our Country's much oblig'd for the: ho- 
lac Oy Character he gives of the Va- 
lour and Bravery ' of our Anceſtors. In 
his Life gf Julius Agricola, he tells us, 
that the Caledonians being taught at laft, 
that mutual Agreement among them- 


ſelves was necelfary for rave Of 


„ 
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ing the common Danger, they did, by 
Ebaſſys bee alfemple roge- 
ther the Strength ol all their Citys; and 
formiog an Army upon the Grampian 

Hills, amongſt other Captains Galgacus, 


. 


the; moſt conſiderable for Birth and Va- 


lour, made a noble Speech to them, where- 

in we havethat memorable Sentence, Lee 

ſbem them Clays he). 4t the firſt Charge 

what brave Men Caledonia has reſeru'd in 
fare. We mult neceſſarily ſuppole that 
this Galgacus, who is thought to be our 
Corbredus II. irnamed Galdus, was cho- 
ſen General in this War by the other Ca- 
ledonian Princes or Captains, in the lame 
manger as Caſſivelaunus was by. thoſe of 
South Britain. Or ift he were King of all 
that Part of the Illand then nam d Caledo- 
etre to our Hiſtorians who 
Ma 


* 
of 


ke,him the 21/;in,our Catalogue; It 
is epident he had not an Abſolute Pow- 
er; and that our, Government, tho it 
d a, Liogle Perſon at the Head, of the 
Admigiftration, copſiſted of the Chiefs 
of Familys and Citys aſſociated, other. 
wiſe: Galgacus might have ſummon'd 
them together againſt the Romans by his 
Royal Authority, and needed not 
have been at the trouble of aſſembling 
them by Leagues and Embaſſies. 1 
7 A ela- 
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Relation of Tacitus agrees very well 
however with what is faid by our own 
Hiſtorians concerning our firſt Kings; 
that they acted in every thing by the Ad- 
vice and Authority of the Phylarchs, or 
Primores Populi; and it's very probable 
that Galgacu was our King, otherwiſe 
he could ſcarcely be ſaid by this Roman 
Author to be inter plares Daces Genere 
preftans, to be the Nobleſt or moſt High 
Born of all the Captains: Since our 
own Hiſtorians ſay of our Chieftains of 
Clans, that they were 2 dene digni- 
tate, almoſt all of equal Degree; and 
therefore his Anceſtors muſt have been 
conſpicuous above the reſt of the Chief - 
tains for ſome Succeſſion of time, before 
he could be ſaid to be higher born than 
the others. This is no way inconſiſtent 
with what our Hiſtorians ſay of the An- 
tiquity of our Nation, or of our Royal 
Line: For tho they were not Monarchs 
in the modern Senſe, yet being inter cæ- 
teros Principes, as a Roman Emperor 
ſaid of himſelf, and the chief Place of 
the Adminiſtration in Peace and War 
being always given to one of Fergws's 
Offspring, ſometimes in a direct, but for 
the moſt part in a collateral Line, till 
the time of Kenneth III. that the Go- 
__ vernment 


n 
vernment was made Hereditary, all the 
remarkable things which befel our Na- 
tion are teckon'd tb the time of their 
reſpective Governmeats or Reigns, as 
the remarkable Events of the Roman Go- 
vernment are noted to have fallen out in 
the Time of ſuch a Conſul, Dictator or 
Emperor. For it is evident from Hiſtory 
that the Emperors were only Generals 
for a conſiderable time, tho they were 
after wards made Hereditary Sovereigns: 
And our Anceſtors being under a neceſ- 
ſity of having a conſtant General to com- 
mand 'em in their Wars againſt the 
Britains, Pitts and Romans; and thoſe 
Generals, as has been ſaid already, be- 
ing always of Fergus Line, they were 
probably by latter Hiſtorians call'd 
Kings, according to the Mode of their 
own Times, and by them plac'd in our 
Catalogue as ſuch; tho it would ſeem by 
the Accounts above-mention'd from C#- 
far and Tacitus, that they were ſcarcely 
| known by that Name in thoſe Days, and 
that they had not indeed ſuch a Power as 
after Ages thought fir to conſtitute a 
King, or to make up that which is now 
_ call'd Royal Authority. 

But to retura to Tacitus, he tells us 
further in the {ame Place, That the 
„ Britains were governed by Kings be- 

L fore 
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cc fore the arrival of the DiQtator ; but 
ce now (lays he) they are divided into 
ce Factions by Princes, and there is no- 
c thing more ſerviceable to us againſt 
* thoſe valiant Nations, than that they 
6 don't canſult together: For its very | 
© rare to find two or three Citys who a- 

e eree to ward off the common Danger, 
& ſo that while they fight ſeparately, 
ee they are all overcome. And a little 
after he adds, When the Britains be- 
« wail their Servitude, they complain 
e that they had formerly each of them 
„ their own King; but now there are 
te two Governors imposd upon them, 
the Legate who preys upon their Lives, 
* and the Procurator who ſeizes their 
„ Eſtates. . He ſays the ſame as to Ire- 
land, that they were govern'd by many 
petty Kings (Regali). He mentions 
alſo the Kings of the Si/ures and Brigan- 
tes in Britain, and takes notice that 
Claudius Ceſar triumph'd over Gethus 
King of Orkney. It is likewiſe manifeſt 
from Cæſar's Commentaries, that every 
Province in France had a King. Livy 
ſays the ſame of Spain, and Vopiſcus tells 
us, that there were nine German Kings 
who met Probus Ceſar. From all this 
it is evident, that nothing but an unac- 
countable Bigotry for abſolute Monar- 


chy, 
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chy, or a ſlaviſh Paraſitical Temper; to 
fawn upon our late Princes for Prefer- 
ment, could have prevail'd with Sir Geo. 
Mackenzie and others of our - Modern 
Authors to aſſert, that we had Kings 
before we had Parliaments, that our 
Monarchs were abſolute and uncon- 
trolable, and deriv'd their Authorit 
from God only; ſince by theſe unqueſti- 
onable Authoritys it 1s evident, that an- 
tiently this Iſland was govern'd by many 
petty Princes, that in the time of Cæſar 
and Tacitus, all or moſt part of Europe 
was govern'd in the fame manner; and 
that Ireland, from whence our Anceſtors 
came, and deriv'd their Form of Go- 
verament, was govern'd by many Re- 
guli. So that to aſſert Scotland at that 
time to have been ruPd by one Monarch, 
ia any other ſenſe than that one of our 
Princes was choſen by the reſt to be Ge- 
neral in War, and at the Head of the Ad- 
miniſtration in time of Peace, is con- 
trary not only to thoſe famous Roman 
Hiſtorians, but to the then Cuſtom of all 
other Nations in Europe; which, makes it 
far more probable that we had not then 
any ſuch thing at all as a Monarch, but 
that our Government in thoſe days va- 
ried little or nothing from what it is 
faid to have been 1 firſt by Biſhop Leſsly 
2 ane 
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and Buchanan, to wit, an Ariſtocracy by 
the Heads of Clans choſen by thoſe 
Clans over whom they preſided; and. 
that Galgacus or Galdus, being one of 
Fergus Line, was choſen General of all 
thoſe Clanſhips or leſſer Ariſtocratical 
Governments united together in a com- 
mon League, as Tacitus ſays they were 
againſt the Romans. 

What ſtill remains of that antient 
Form of Government by Heads of Clans 
in the Highlands, adds a mighty Strength 
ro this Suppoſition; and what was aſ- 
ſerted by our States in their Memorial 
to Queen Elizabeth to juſtify their depo- 
ſing Queen Mary, confirms it; to wit, 


that to that very day the Clanſhips in 


the Iſlands, and in thoſe Places of the 
Continent, where the antient Cuſtoms 
and Language ftill obtain'd, pleaded a 
Right to elect and depoſe their Chief- 
tains. It's true, that Cuſtom is now 
lefs frequent, if at all practis'd; yet 
there was a freſh Inſtance of it in their 
own Memorys, recorded in Bp Leſ*ly's 
Hiſtory in the Reign of K. James V. 
when the Clan of Mackintoſch choſe 
Hector a Baſtard-Son of the Family to 
be their Chieftain during the Nonage of 
the lawful Heir, The Great Familys of 
Gordon, Argile and Athol, may ſerve ſtill 


to 
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to give us an Idea of thoſe antient Regul: 
or Princes, and are perhaps greater than 


moſt of them were, becauſe of other 
leſſer Clans which now depend upon 
them: and if the Government of theſe 
Clans have at preſent more of a Deſpoti- 


cal than of that Ariſtocratical Power 


which Bp Leſsly ſays they formerly had, 
that's owing to the Corruption of ſuc- 


_ceeding Times. 


From the time of Fergus I. till that of 
Fergus II. the Power that our Phylarchi 
or States exercis'd in the Government, 


and in diſpoſing the Sovereignty it ſelf, 
is ſo plain from our Hiſtory, that it can - 


not be denied: And never was any of our 
Princes happy that did not govern by 
their Advice, according to a Law made 
19 the time of Finnanus our 10th King 
or Captain-General. And Corbredus 
Galdus our 21ſt King, ſo famous for his 
Victorys over the Romans, took a ſo- 


lema Oath, as we are inform'd by Bp 


Leſsly in his Life, that he would do no- 
thing without conſulting his States or 


Nobles, or agaioſt their Will. 


We come next to the Reign of Fer- 
gus II. which ſome of our envious Neigh- 


Hours will have to be the firſt time of our 
ſettling in the Iſland, tho the contrary 
appears expreſly from Bede, one of the 
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antienteſt as well as beſt of the ExgliſÞ 
Saxon Hiſtorians. It is plain from our 
own Writers, that this Fergus was ſent 
for from Denmark or Scandia by the Re- 
mainders of the Scots, who ſtill kept 
poſſeſſion of the Iſles, notwithſtanding 
the united Force of the Romans, Bri- 
tains and Pifs; and that he deriv'd his 
Title from the People, who might, had 
they pleas'd, have ſet up any other in his 
ſtead ; but being of the Royal Line, 
and fam'd for his Atchievements againſt 


the Romans in conjunction with the | 


Goths, whom he accompanied in their 
War upon the Empire, as beforemen- 
tion'd, they choſe him, as a Perſon 
under whoſe Conduct they hopꝭd to re- 
cover their Country, and effected it. 
From his time to the Reign of Ken- 
neth III. the Government was ſtill con⸗ 
tinued in the Royal, but not in a direct 


Line, the States reſerving till that Pow- { 


er to themſelves to chuſe ſuch of the 
Family as they thought fitteſt. | 
When Nenneth III. came to the 
Crown, his Ambition prompted him to 
have the Succeſſion made Hereditary ; 
and he prevaiPd with the Parliament to 
abrogate the old Law made by Feritha- 
_ ris our 2d King, that if the Children of 
dur Kings were under age, the next of kin 
LM thought 
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thought fitteſt to govern ſhould be ſet 
upon the Throne,and after his Death the 
Succeſſion ſhould devolve upon the Chil- 
dren of the laſt King. Hitherto it is 
plain that our Anceſtors underſtood no- 
thing of that Doctrine which derives 
the Authority of our Kings from God 
alone. Nay even whilſt they were Hea- 

thens; they had a much juſter Notion of 
the Fountain of Authority than many of 
our modern Chriſtians have. That Noble 
Prince Galdus above-mention'd, is a 
plain Inſtance of this: Bp Leſs tells us, 
that upon bis being declared King by the 
joint Suffrage of the States, he gave 
thanks firſt to the Immortal Gods, and 
then to the Nobility and People for con- 
ferring the Crown upon him. 

We ſhall next take a brief View of 

what fell out moſt remarkable concern- 
ing the Succeſſion, after it was made 
hereditary by Kenneth III. It is evident 
from our Hiſtorians, that this Law was 
much complain'd of, as depriving the 
States of their juſt Suffrage in electing 
their Prince, and ſubjecting em to the 
caſual Government of Children, Women 
and others, who ſtood in need of Gover- 
nours themſelves; therefore Bp Leſsly 
ſays, that immediately upon Kenneth's 
Death the Nobility broke that Law, and 
. gave 


} 


(6152) 
gave the Crown to Conſtantin the Son 
of Culenss. Upon Conſtantin's Death 
Grimus was made King by the Nobility 
and People; but degeneratinginto a Ty- 
rant, they took part with Malcolm, Ren- 
neth's Son, againſt him, and - Grimys 
falling in Battel, Malcolm. was made 
King; but, which was remarkable, did 
not meddle with the Government, tho 
it was made Hereditary by bis Father's 
Act, till he was ſolemnly, inveſted 
with it by the States at Scaue, Where 
he prevail'd with them to contra his 
Fatber's ſaid Law. Buchanan in his 7th 
Book makes very ſevere, but judicious 
Reflect ions upon this Act of Hereditary 
Succefſion,. and aſſerts, with Evidence 
enough from; Matter of FaQ, that 
all the publick; Calamitys and Mifchiefs 
which this Law, was; made to prevent. 
were nothing 10.compariſon of hat be- 
{el ops Tougery hy reaſon of this Law, 
upon the Death of K. Alexander III. 
When Bruce, | Baliol and others put in 
their-Pleas for an Hereditary Right of 
7 ee AY 
Malcolm leaving no Son behind him, 
his Grandſon Duncan ſucceeded him, 
and was created King by univerſal Con- 
ſent, lays Bp Lein; but beiog a ** 
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of a ſoft and eaſy Temper, and by conſe- 
quence not likely to have been admitted 
to the Government, had it not been for 
the Act of Hereditary Succeſſion, his 
Kinſman Mackbeth, Grandſon likewiſe to 


Malcolm by a Daughter, was made his 


General and Viceroy, who conſpiring a- 
gainſt Duncan, murder'd him, and uſur- 
peg the Crown: He prevailed with the 

obility and People to confirm him in 
the Government, having acquired the 
good Will of the former by his Bounty, 
and being grateful to the latter, becauſe 
of his Succeſs in War againſt the Danes. 
But he degenerated afterwards into one 
of the moſt horrid Tyrants that ever was 
heard of; upon which the People ſent to 
England for Malcolm Canmoir (Son to K. 
Duncan) who had fled thither from Mac- 
ber hs Fury, and joining him againſt the 
Tyrant, eMackbeth was defeated and af- 


terwards killed; upon which Malcolas 


was made King by univerſal Conſent. 
Malcolm being afterwards kill d in the War 
with England, and leaving none but 
young Children behind him, his Brother 
Donald did by the help of the K. of Nor- 
way uſurp the Crown ; and his Brother's 
Lawſul Children having fled into Eng- 
land, the | Nobility choſe Duncan, Mal- 
calm natural Son, a great Warriour, 2 


— 
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be General againſt Donald; who being 
deſerted by his Troops when he came into 
the Field, Duncan was made King: But 
Donald having found means to get him 
murdered, the Nobility ſent to Exgland 
for Edgar, one of Malcolm*s Sons, who a- 
gain ſubdued Donald, and put him in Pri- 
ſon, where he died. Edgar having no 
Children, his Brother Alexander was ſent 
for from England, and ſucceeded; and 
he being alſo childleſs, his Brother David 
a great and excellent Prince came next to 
the Crown; and all his Children dying 
before him, his Grandſon Malcolm ſuc- 
ceeded ; he having no Children, his Bro- 


ther William ſucceeded 15 days after his 


Death: which ſhews that the Conſent of 
the States was at that time ſtill thought 
neceſſary, before our Princes entred up- 
on the Adminiſtration. He was ſucceed- 


ed by his Son Alexander II. and he by his 


Son Alexander III. who leaving no Iſſue 


but a Grand- daughter, by his Daughter 


the Queen of Norway, a Convention of 


the Eſtates met about making a new King, 


ſays Buchanan, where they agreed upon 


6 of the Nobiltty to take care of the Ad- 


miniſtration. Bp Leſsly ſays the ſame, 


with this addition, that Alexander left no 
Iſſue to whom the Crown could deſcend, 


by which it would ſeem that they did not 
| | N then 
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then think themſelves obliged by the Act 
of Succeſſion to give their Crown to a 
Woman. With this Convention Edw. 
I. of england treated of a Marriage be- 
twixt this Princeſs and his Son Edw, II. 
in order toan Union of the Kingdoms, 
which the Scots agreed to on certain Con- 
ditions, but the Lady died before the 
Marriage: and then happened that fatal 
Competition betwixt Bruce and Baliol 
for our Crown ; the latter enjoyed it 
firſt, by the Aſſiſtance of Edw. of Eng- 
land, to whom he made a baſe Surrender 
of our Sovereignty.. Haliol was upon 
this account dethroned by the States of 
Scotland, and his Poſterity for ever exelu- 
ded from our Throne, which was deſer- 
vedly conferred upon Robert * Bruce and 
his Iſſue, becauſe that Prince did fo gal- 
lantly recover our Liberty, In "Bruce's 
time an Act was made for ſettling the Suc- 
ceſſion, in order to prevent ſuch Trou- 
bles as the Country was afflicted with, by 
the Competition above- mentioned. By 
this Act the Crown was ſettled upon his 
Son David Bruce, and his Male Iſſue ; 
and failing that, upon his Brother Edw. 

Bruce, and his Male Iſſue; and failing 
that, upon his own Daughter and her Iſſue. 
This is the firſt time we hear of any Wo- 
man mention d in the Entail of our * 
: ut 
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1 
but it is evident, that the King and States 
did not then think of the Divine Right 
of Lineal Succeſſion, ſince they put dw. 
Bruce the Brother and his Male Iſſue in 
the Entail, before the Daughter and her 
Iſſue. And' to prevent ſuch Diſputes as 
thoſe above · mentioned about the Succeſ- 
ſion, when the League with France was 
renewed, it was agreed, that when aay 
doubt happened about a Succeſſor, it 
ſhould be decided by the Convention of 
Eſtates. And the King of France was 
_ obliged by the League, to ſupport that 
Perſon: on the Throne, to whom the 
Convention ſhould adjudg the Right. 
Bp Lefdy adds, that the Obligation was 
mutual, and that the Scots were to give 
the hke Aſſiſtance to France, in cafe of a- 
ny diſpute about their Succeſſion. Edw. 
Bruce being killed in the War, and leav- 
ing no Iſſue, K. Robert got the Succeſſion 
again ſettled on his own Son David, and 
his Iſſue 5 and failing that, on Robert Stu- 


aur Crown by the laſt Convention of E- 
ſtates, upon K. William and Q. Mary, and 
her Preſent Majeſty, was agreeable to our 
old Conftitution : and it 


plainly demon- 
ſtrates the Weakneſs of the Objection, 
which ſome are pleaſed to raiſe againſt it, 


1 

as being done only by a Convention; for 
here is an Act of Parliament nich 4 Con- 
vention that Power. Beſides, this Objection 
againſt the Power of that Convention pro- 
ceeds from a Miſtake, becauſe of two other 
ſorts. of Conventions in Scotland, which are 
owned to be of leſs Authority than Par lia- 
ments. One is a Convention that uſed for- 
merly to be called by our Princes upon their 
Succeſſion. to the Crown, ĩn order to their 
being ſolemnly inveſted with the Sovereign 
Authority by the Eſtates, until which cane 
we have {een by ſome of the above-mentia- 
ned Inftances, they could nat well meddie as 
Kings with any other part of the Adminiſtra- 
tion ; and until then they could not call a 
Parliament, as is. owned by the Continuer of 
 Spatſmord's, Hiſtory, . 31. and after this was 

done, they uſually ſummoned a Parliameut. 
There is another ſort of Convention which 
our Princes have been uſed ta call, fance the 
Union of che Crowns eſpecially, without a- 
ny Power to make Laws, but only to aſſiſt 
the Sovereign wich their Advice ia any great 
exigence of State, and to raiſe Money; and 
this has created a Diminutive Idea of Con- 
ventions in general, for want of diſtinguiſli- 
ing betwixt the one and the other. But 2 
Convention of che Nature of that which 
was called at the Revolution, hasthe moſt 
auguſt and higheſt Degree of Original Sove- 
reign Power, that the Nation by themlelves, 
or their Repreſentatives can exert, which is 
to make or unmake Sovereigns, as they find 
the Caſe of che Nation tequires ĩt; and from 
Conventions of chat ſort our Princes in all 


che 
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the Revolutions of our Government have 
ever received their Authority; and to ſuch 
Conventions before the Union of the Crowns, 
they were ever held accountable, as has been 
ſufficiently proved already. Nor is there the 
leaſt ſhadow of Reaſon to think the Autho- 
rity of ſuch a Convention to be any thing 
le — that of a Parliament, becauſe it is 
compoſed of the very ſame States, and is 
capable ot acting with a great deal of more 
Freedom; they meet by virtue of the Intrin- 
ic Authority of the Nation, without any 
thing of thoſe Intrigues roo commonly made 
uſe of by Courts, to influence Elections, and 
to diſpoſe Members when elected to act ac- 
cording to their Intereſts, tho oppoſite to thar 
of the Country; but here they act without 
any control from the Prince, becauſe either 
there is none till they make him, or if there be, 
and that they meet without his Authority, as 
they did in the firſt Ages of our Monarchy, 
and of late in the Reigns of K. 7ames III. Q 
Mary, and K James VII. it is that they may 
call them to an Account for the Adminiſtration 
of that Truſt which they receiv'd Originally 
from the States; and either to Continue them 
in it, or to take it from them, as they find 
meet: and indeed it's the greateſt Soleciſm in 
nature to ſay, that the States of a Limited Mo- 
narchy like that of Scotland, confer'd upon a 
Prince in Truſt, ſhould have leſs Power with- 
out ſuch a Truſtee of their own making, than 
they have when there is one. 

I ſhall conclude this Head with one Obſer- 
vation mote, which is, That thoſe Men who 
 afferted; that the Right to the Imperial —_ of 
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Scotland, was by the inherent Rig ht and Nature of 
the Monarchy, as well as by the Fundamental and 
Unalterable Laws of the Realm, tranſmitted and 
devoly'd by a Lineal Succeſſion, according to the 
Proximity of Biood, as in the abovemention d 
Act of Parliament, 3 Car. 2. did not conſider 
that inſtead of doing the Royal Family any 
Service by that Poſition, they fix d a Charge 
of Uſurpation upon the whole Line and Race 
of the Stuartt, and according to their own 
Principles, and the Words of that Act, in- 
voltꝰ d the Subjects of the Kingdom in Perjury and 
Rebellion: for it is undeniable that the Right 
of Succeſſion, according to Proximity of 
Blood, was in Balie!'s Race; for Alex, IIT's 
Line failing, the Reverſion came to the Line 
of David Earl of Huntington Brother to il. 
liam King of Scotland, whoſe eldeſt Daughter 
N was Grandmother to Joba Baliol, and the ſe- 
cond Daughter Great-Grandmother to Robert 
Bruce. This Claim was after Baliol's Forfei- 
ture and Reſignation, renew'd by his Son Za- 
ward Baliol, who was for ſome time King of 
Scotland; and it was again revivd by William 
Earl of Douglas, who upon David -Brace's 
Death put in his Plea as next Heir co the 
Crown, becauſe deſcended from Batio! and 
the Cummint; and had not the States deter- 
min d it againſt the Lord Douglas, in favour of 
Robert Stuart, the Stuarts had never come to 
the Crown. So that for one Parliament to aſ- 
ſert, that the Deſcent which was made Here- 
ditary by a former, could not be altered by 
a future Parliament, was not only contrary to 
Senſe, and the intrinfick Power of all Go- 
vernments, but contrary to ſtanding Acts of 
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Parliament, which made it Treaſor to dimini/® © Ml 
bie Power of the three Eſtates, or anyone of them; WM 
EE. whereas this Act diminiſh'd the Power of all 
ſacceeding Parliaments, which can never be 
limited, without deſtroying their very Eſſence 
as Sovereign Courts : otherwiſe it thould be 
inthe Power of one Parliament to make the 
Nation Papiſts or Slaves for ever, and no fu- 
9 would be able to reverſe it. 
Whereas it is evident to common Reaſon, and 
confirm'd by daily Practice, that one Parlia- 
ment may teverſe what another has enacted, 
according as the Good of the Publick requires 
ic, for that's the End and Ne plus ultra of all 
 Goyernment and if Governours of any De- 
nomination whatever enact any thing contra- 
ry to the Good of the Publick, it is 2% facto 
Null and Void, becauſe contrary to what 
is laid down by God and Nature, as the un- 
alterable Rule and End of Government. This 
is tacitly own'd ev'n in the Preambles of thoſe 
Acts in the beginning of K. Charles II's Reign, 
which ſurrendred our Liberty for the End there 
propos'd, 4 the Peace and Happineſs of the King- 
dem, as may be ſeen Acts 1,'3, 4, 5, 8c. But 
ſince the Experience of all Ages is ſufficient to 
convince. Mankind, that Slavery or abſolute 
Subjection tothe Will of a Prince, ſo as in no 
Caſe to refiſt him, did never iſſue in the Good 
of the People, that's enough ro prove that 
ſuch a Subjection is inconſiſtent with the End 
of Government, and therefore ipſo facto Null 
and Void (tho all Mankind ſhould agree to it) 
and Reverſible, whenever the Eſtates or Body 
of a Nation think fat to repeal it. 


— HE © 


* 
x 


«i Tan of 


2 1 * — 
— 4 
* — o N 
: ED an 1 1 = — - = 
n l n ht = 
> - 4 bt ds dad 


